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STATEMENT IDENTIFYING ORDER APPEALED
AND RELIEF REQUESTED

Plaintiff-Appellant seeks leave to appeal from the Michigan Court of Appeals
opinion dated May 26, 2016. (Exhibit 4)

Pursuant to MCR 7.303(B)(1) and MCR 7.303(B)(5)(a), Plaintiff-Appellant
requests that this Court grant leave to appeal and reverse the Court of Appeal's
erroneous ruling and affirm the trial court’'s Order granting Plaintiff-Appellant's summary

disposition motion. This Application is timely filed pursuant to MCR 7.305(C)(2)(a).

Vi
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STATEMENT OF QUESTION INVOLVED

DID THE COURT OF APPEALS ERR IN RULING THAT THE
CONTRACTOR EXCLUSION IN PLAINTIFF-APPELLANT’S INSURANCE
POLICY DOES NOT APPLY TO THE PROPERTY OWNER IN THIS
CASE BECAUSE THE MEANING OF THE PHRASE “ANY PROPERTY
OWNER” IN THE DEFINITION OF CONTRACTOR IS AMBIGUOUS?

Plaintiff-Appellant states — Yes.

Defendant-Appellee states — No.

vii
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STATEMENT OF REASONS WHY APPEAL SHOULD
BE GRANTED AND SUMMARY OF ARGUMENTS

This Declaratory Judgment lawsuit involves an insurance coverage dispute about
whether the insurance policy issued by Plaintiff-Appellant, Atlantic Casualty Insurance
Company (hereinafter “Atlantic Casualty”) provides coverage to its insured, Defendant-
Appellee Gary Gustafson (hereinafter “Insured”) for a tort lawsuit filed by Defendant
Andrew Aho (hereinafter “Homeowner”). The Homeowner was injured on his property
when he was struck in the eye by a piece of wood that was propelled by a brush hog
machine that was being operated by the Insured’'s employee to clear brush from the
property. The Homeowner hired the Insured to perform some landscaping and drainage
work on his property and was watching the Insured’'s employee clearing the brush when
the accident occurred. These facts are not in dispute.

Atlantic Casualty issued a Commercial General Liability insurance policy to the
Insured’s business which was in effect at the time of the accident (Exhibit 2).

The Homeowner filed a tort lawsuit against the Insured in the Ontonagon County
Circuit Court (Exhibit 1). The Insured tendered defense of the lawsuit to Atlantic
Casualty which denied coverage because the Homeowner was a “property owner”
within the meaning of the “Exclusion For Injury To Employees, Contractors, And
Employees of Contractors” which states in pertinent part:

EXCLUSIONS/LIMITATIONS—-COMBINATION ENDORSEMENT-
CONTRACTORS

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

EXCLUSION OF INJURY TO EMPLOYEES,
CONTRACTORS AND EMPLOYEES OF CONTRACTORS
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Exclusion e. Employer’s Liability of Coverage A. Bodily Injury
and Property Damage Liability (Section I|-Coverages) is
replaced by the following:

This insurance does not apply to:

* * *

(i) “bodily injury” to any “contractor” for which any insured
may become liable in any capacity; ...

* * *

This exclusion applies to all claims and “suits” by any person or
organization for damages because of “bodily injury” to which this
exclusion applies including damages for care and loss of services.

This exclusion applies to any obligation of any insured to
indemnify or contribute with another because of damages
arising out of “bodily injury” to which this exclusion applies,
including any obligation assumed by any insured under any
contract.

* * *

As used in this endorsement, “contractor” shall include but is
not limited to any independent contractor or subcontractor of any
insured, any general contractor, any developer, any property
owner, any independent contractor or subcontractor of any general
contractor, any independent contractor or subcontractor of any
developer, any independent contractor or subcontractor of any
property owner, and any and all persons working for and or
providing services and or materials of any kind for these persons or
entities mentioned herein.

All other terms and conditions remain unchanged.
(Emphasis added). Exhibit 2, Combination Endorsement, p 1,2,
& 4 0f10.

Atlantic Casualty filed a separate action in the Ontonagon County Circuit Court
for a declaratory judgment that the policy does not provide the Insured with coverage for
the Homeowner’s tort claim because the Homeowner is a property owner within the
meaning of the contractor exclusion. The trial court granted Atlantic Casualty’s motion

for summary disposition finding that the contractor exclusion applies to the

Homeowner's tort claim and; therefore, Atlantic Casualty does have a duty to defend or
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indemnify the Insured in the tort lawsuit (Exhibit 3).

The Insured filed a Claim of Appeal with the Court of Appeals. On May 26, 2016,
the Court of Appeals issued a published opinion reversing the trial court's summary
disposition order based on the conclusion that the phrase “any property owner” in the
aforesaid exclusion is ambiguous under the facts of this case (Exhibit 4).

Atlantic Casualty filed a timely Application for Leave to Appeal from the Court of
Appeals’ opinion which is erroneous because its contrary to the language in the
exclusion and based on a misapplication of the law that governs the interpretation of an
insurance policy. The Court of Appeals relied on the case of Turano v Pellaton, 2015
CON Super LEXIS 146 which applied Connecticut law to interpret the phrase “any
property owner” in the same exclusion in the case at bar. Connecticut law requires that
the language of the headings and sub-headings in the insurance policy govern the
meaning and interpretation of the terms they precede (i.e., the terms in the body of the
exclusion). Based on this principle of Connecticut law, the court in Torano held that the
exclusion did not apply to the injured property owner’s claim because the heading of the
exclusion does not specifically refer to a property owner. This interpretative principle
and ruling is contrary to Michigan law which requires that an insurance policy be “read
and interpreted as a whole to harmonize and give effect to each of its provisions.”
Fragner v American Community Mutual Ins. Co., 199 Mich App 357, 540; 502 NW2d
350 (1993).

The Court of Appeals based its conclusion that the phrase “any property owner”
is ambiguous on the mistaken belief that Atlantic Casualty admitted the exclusion is

ambiguous based on the statement by it's counsel that the Insured’s overly broad

INd 8E:+5:T 9T02Z/0E/9 DS Ad AaAIFD3Y



interpretation would produce an absurd result constitutes an admission that the
exclusion is ambiguous. This acknowledgement is simply recognition that any
interpretation that produces an absurd result.

The Court of Appeals erroneously rejected application of ejusdem generis which
the trial court applied to interpret the meaning of any “property owner” in the context of
the other entities/persons listed in the definition of contractor in the exclusion. Applying
this principle, the trial court concluded that the phrase “any property owner” in the
context of the other entities listed in the definition applies to those persons and entities
generally found on a construction site which would include the owner of the property
where the project is being performed (ie, anyone who has a commercial interest in the
project).

The Court of Appeals concluded that the doctrine of noscitura a sociis is the
appropriate principle to apply to determine the meaning of “property owner” in the
context of the entities and individuals listed in the exclusion. The Court of Appeals
correctly assumed that the trial court would have reached the same conclusion if it had
applied this rule of interpretation to determine the meaning of “property owner”, which
would include any property owner that has a commercial interest in the project.
However, the Court of Appeals disagreed that this would be a correct interpretation from
application of this interpretative principle and concluded that the “relationship between
the categories listed in the exclusion are those who are being compensated, or who
otherwise have a commercial interest, for being on the job site.” The Court of Appeals
concluded that this interpretation does not include the homeowner of the property

because the homeowner is not being compensated and is different from “someone, or
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some entity who is commercially involved in the work being done”. Atlantic Casualty
disagrees with this logic and conclusion which is contrary to the plain meaning of the
exclusion and the applicable principles of contract interpretation in Michigan and seeks
leave to appeal from the Court of Appeals decision.

STANDARD OF REVIEW

The proper interpretation of an insurance policy and whether an ambiguity exists
are questions of law which are reviewed de novo. Archambo v Lawyers Title Ins. Corp.,
466 Mich 402, 646 NW2d 170 (2002). Farm Bureau Mutual Ins. Co v Nikkel, 460 Mich
558; 596 NW2d 915 (1999).

STATEMENT OF FACTS

The facts of this case are not in dispute. The Insured is a sole-proprietor doing
business as Gustafson Excavating and Septic Systems which was hired by the
homeowner to perform landscaping and drainage work on the homeowner’s property
(Exhibit 1). Atlantic Casualty issued a Commercial General Liability Insurance policy to
the Insured’s business (Exhibit 2).

The homeowner was watching the Insured’s employee clearing brush from the
Homeowner'’s property with a motorized machine (brushhog) when a piece of wood was
propelled by the brushhog and struck the homeowner in the eye, causing severe injury.

The Homeowner filed a tort lawsuit against Insured in Ontanagon County Circuit
Court (Case No. 2013-000021-CZ). (Exhibit 1)

Atlantic Casualty concluded that the policy did not provide coverage for this claim
pursuant to terms of the “Exclusion for injury to Employees, Contractors, and

Employees of Contractors” combination endorsement and denied coverage.
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Atlantic Casualty filed a separate action in the Ontanagon County Circuit Court
seeking a declaratory judgment that policy does not provide coverage to Insured for the
Homeowner’s claim.

THE ATLANTIC CASUALTY POLICY

The Policy generally provides “Bodily Injury & Property Damage Liability”
coverage to Insured subject to the applicable terms and conditions in the policy.
Attached as Exhibit 2 is a certified copy of the Policy, including the
endorsements/exclusions in effect on the date of the accident.

The “Common Policy Declarations” page for the policy contains the following
general statement about the coverage provided by the policy:

In return for payment of the premium, and subject to all terms of this
policy, we agree with you to provide the insurance as stated in this policy.

The “Bodily Injury & Property Damage Liability” coverage is generally described
in the Insuring Agreement for Coverage Part A which states in pertinent part as follows:

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

* * *

SECTION | - COVERAGES

COVERAGE A BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes legally
obligated to pay as damages because of “bodily injury” or
“property damage” to which this insurance applies. We will
have the right and duty to defend the insured against any
*suit” seeking those damages. However, we will have no
duty to defend the insured against any “suit” seeking
damages for “bodily injury” or “property damage” to
which this insurance does not apply.... (Emphasis
added.) Exhibit 2, CGL Coverage Form, p 1 of 14.
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The “Bodily Injury & Property Damage Liability” coverage in Coverage Part A is
subject to the exclusions in Coverage Part A and the Combination Endorsement
(AGL-CO (8/09)) which states in pertinent part:

EXCLUSIONS/LIMITATIONS—COMBINATION ENDORSEMENT-
CONTRACTORS

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

EXCLUSION OF INJURY TO EMPLOYEES,
CONTRACTORS AND EMPLOYEES OF CONTRACTORS

Exclusion e. Employer’s Liability of Coverage A. Bodily Injury
and Property Damage Liability (Section [|-Coverages) is
replaced by the following:

This insurance does not apply to:

* * *

(i) “bodily injury” to any “contractor” for which any insured
may become liable in any capacity; ...

* * *

This exclusion applies to all claims and “suits” by any person or
organization for damages because of “bodily injury” to which this
exclusion applies including damages for care and loss of services.

This exclusion applies to any obligation of any insured to
indemnify or contribute with another because of damages
arising out of “bodily injury” to which this exclusion applies,
including any obligation assumed by any insured under any
contract.

* * *

As used in this endorsement, “contractor” shall include but is
not limited to any independent contractor or subcontractor of any
insured, any general contractor, any developer, any property
owner, any independent contractor or subcontractor of any general
contractor, any independent contractor or subcontractor of any
developer, any independent contractor or subcontractor of any
property owner, and any and all persons working for and or
providing services and or materials of any kind for these persons or
entities mentioned herein.

All other terms and conditions remain unchanged.
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(Emphasis added). Exhibit 2, Combination Endorsement, p 1,2,
& 4 of 10.

l. LAW AND ARGUMENT

I THE COURT OF APPEALS ERRONEOUSLY RULED THAT THE
CONTRACTOR EXCLUSION IN THE POLICY IS AMBIGUOUS BECAUSE THE
MEANING OF THE PHRASE “ANY PROPERTY OWNER” IN THE
CONTRACTOR DEFINITION IS SUSCEPTIBLE TO MORE THAN ONE
REASONABLE INTREPRETATION.

A. Principles of Contract Construction

Insurance policies are subject to the same principles of construction as any other
type of contract. Rory v Continental Ins Co, 473 Mich 457, 461; 703 NW2d 23 (2005).
The construction and interpretation of an insurance contract is a question of law for the
Court. Henderson v State Farm Fire & Casualty Co, 460 Mich 348; 596 NW2d 190
(1999). When interpreting an insurance policy, the function of the court is to determine
the intent of the parties and to enforce it accordingly. Century Surety Co v Charron, 230
Mich App 79; 583 NW2d 486 (1998). An insurance contract should be read and
interpreted as a whole to harmonize and give effect to each of its provisions.
Fragner v American Comm Mut Ins Co, 199 Mich App 537, 540; 502 NW2d 350 (1993);
Auto Club Group Ins Co v Marzonie, 447 Mich 624; 527 NW2d 760 (1995). A court

should not read ambiquities into a policy where none exist. Michigan Millers Mut Ins

Co v Bronson Plating Co, 445 Mich 558, 567, 519 NW2d 864 (1994). Words and

phrases that appear in bold print or quotations are to be interpreted in

accordance with the special definitions in the policy. Allstate Ins Co v Freeman,

432 Mich 656, 443 NW2d 734 (1989). The fact that a policy does not define a term does

not render the policy ambiguous. Henderson, supra. Any terms used in an insurance
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policy which are not clearly defined should be given their commonly used meaning. Group
Ins Co v Czopek, 440 Mich 590, 596; 489 NW2d 444 (1992). If an ambiguity does exist,
which cannot be resolved by the trier of fact, then and only then should the provision be
construed in favor of the insured. Twichel v MIC General Ins Corp, 469 Mich 524; 676
NW2d 616 (2004); Farmers Ins Exchange v Kurzmann, 257 Mich App 412; 668 NW2d 199
(2003); Fire Ins Exchange v Diehl, 450 Mich 678, 687; 545 NW2d 602 (1996).

“[Insurance contract] terms should not be considered in isolation][,] and

[insurance contracts] are to be interpreted to avoid absurd or unreasonable

conditions and results.” Hastings Mut Ins Co v Safety King, Inc, 286 Mich App 287,

778 NW2d 275 (2009) citing Knox v Knox, 337 Mich 109, 120; 59 NwW2d 108 (1953),
quoting 12 Am Jur, p 848; Port Huron Area School Dist v Port Huron Ed Ass’n, 120
Mich App 112, 116; 327 NW2d 413 (1982).

Where a provision in an insurance policy is unambiquous, it should be
enforced as written. Sherman-Nadiv v Farm-Bureau General Ins Co, 282 Mich App 75;
761 NW2d 872 (2008); City of Grosse Pointe Park v Michigan Municipal Liability and
Property Pool, 473 Mich 188; 702 NW2d 106 (2005); Auto-Owners Ins Co v Churchman,
440 Mich 560; 489 NW2d 431 (1992). Exclusions limiting the scope of coverage are to be
read with the insuring agreement and independent of other exclusions and should be
strictly construed. State Farm Mut Auto Ins Co v Roe, 226 Mich App 258, 263; 573
NW2d 628, 631 (1997); McKusick v Travelers Indemnity Co, 246 Mich App 329, 333;
632 NW2d 525 (2001). Where there is a conflict between an endorsement and form
provisions in an insurance contract, the terms of the endorsement control. Smart
v New Hampshire Ins Co, 148 Mich App 724; 304 NW2d 772 (1985); Besic v Citizens
Ins Co of the Midwest, 290 Mich App 19, 26; 800 NW2d 93, 97 (2010), app den 489
Mich 895 (2011).

The plain and unambiguous language of the contractor exclusion in the

Combination Endorsement excludes coverage for “bodily injury” to any “contractor” for

which any insured may become liable in any capacity. The endorsement includes a

special definition for the word “contractor” which includes “any property owner”. This
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special definition governs its meaning. See Exhibit 2.

The insured/homeowner argued that the exclusion is ambiguous and the policy
ilusory because the phrase “any property owner” would include anyone which
effectively means that no one would qualify for coverage. This overly broad
interpretation ignores the context of the definition and would produce an absurd result
which is contrary to the principles of law which require the terms be read and interpreted
as a whole to harmonize each of its provisions and to avoid absurd or unreasonable
results.  Fragner v American Comm Mut Ins Co, supra; Hastings Mutual Ins. Co. v
Safety King, Inc., supra.

The trial court correctly concluded that the meaning of the phrase “any property
owner” in this definition must be determined in the context of the entire definition as a
whole. The phrase “any property owner” in the definition is included in a list of other
entities. The trial court correctly applied the principle of ejusdem generis (a Latin term
meaning “of the same kind”) to determine the meaning of “any property owner” in the
context of the other persons and entities listed in the definition. The trial court
concluded that the other persons and entities listed in the definition are generally and
reasonably found on a construction site which includes the property owner where the
construction project is being performed. (Exhibit 3). Based on this conclusion, the trial
court ruled that the policy does not provide coverage to the Insured for the homeowner’s
claim because he is the owner of the property where the work was being performed.

The trial court rejected the Defendants’ “hyper-technical reading of the phrase because
it would lead to absurd and unreasonable conclusion that neither party would have

intended when making the contract”. (Exhibit 3).

10
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The trial court also rejected the Defendants’ argument that Atlantic Casualty's
interpretation of the exclusion would render the policy illusory based on its conclusion
that “any property owner” would not exclude coverage for any bodily injury claim by any
passerby, trespasser, invitee, licensee or adjoining property owner that is not
associated with the construction project (Exhibit 3).

The trial court’s ruling is consistent with the principles of law that govern the
interpretation of an insurance policy, which requires that the terms be read as a whole
to harmonize and give effect to each of the provisions. Fragner, supra. Insurance
contracts should be “construed so as to give effect to every word or phrase as far as
practicable.” ” See Klapp v United Ins Group Agency, Inc, 468 Mich 459, 467; 663
NW2d 447 (2003) citing Hunter v. Pearl Assurance Co., Ltd, 292 Mich. 543, 545, 291
N.W. 58 (1940), quoting Mondou v. Lincoln Mut. Cas. Co., 283 Mich. 353, 358-359, 278
N.W. 94 (1938). Courts should avoid any interpretation that would render any portion of
the insurance contract nugatory or surplusage. Klapp, supra.

The Policy is not intended to provide liability coverage to persons or

entities who are working on the project or a property owner who hires the

contractors/workers involved to work on their property.

The Insured’s argument essentially asks the court to interpret the Policy based
on the alleged “reasonable expectations” of the Insured that it provides coverage for this
claim. The “rule of reasonable expectations” has no application to the interpretation and
construction of insurance contracts. Wilkie v Auto-Owners Ins Co, 469 Mich 41, 60-63,
664 NW2d 776 (2003).

When viewed in the context of the entire definition, the term “any property owner”

11
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clearly does not contemplate an owner of personal property or property that has no
connection with the work project. The only reasonable interpretation of “any property
owner,” within the context of the entire definition, means the property owner where the
work is performed and the owners of any equipment used in the project. The exclusion
cannot be construed to provide coverage to the insured for the homeowner's claim
because it would nullify the phrase “any property owner” and render it meaningless.

The Court of Appeals reversed the trial court’s order and ruled that the exclusion
is ambiguous because: (1) Atlantic Casualty’s attorney admitted that the Defendants’
interpretation of the phrase “any property owner” would produce an absurd result which
the Court of Appeals erroneously believes is an admission that the exclusion is
ambiguous, (2) “any property owner” refers to any person or entity who is commercially
involved in the work and does not include the owner of the property where the work is
being done.

The statements by Atlantic Casualty’s attorney that the Insureds’ overly broad
interpretation of the phrase “any property owner” would produce an absurd result does
not constitute an admission that the exclusion is ambiguous. This statement is merely a
recognition of the principal of contract interpretation that the policy be read in a manner
to avoid an absurd or unreasonable result. Fragner, supra, Hastings Mutual, supra.

The Court of Appeals concluded that the trial court incorrectly applied the
principle of ejusdem generis to determine the meaning of the phrase “any property
owner” because it does not fall at the end of a list of specific terms. The Court of
Appeals concluded that the principle of noscitura a sociis is the appropriate

interpretative principle to apply when several words “are associated in a context

12
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suggesting that the words have something in common” and should be assigned a
similar meaning. Atlantic Casualty argues that both interpretative principles provide the
same conclusion.

The Court of Appeals agreed that it is reasonable to conclude that the persons
and entities described in the contractor definition are commonly involved in work on
done on a commercial project but believes this does not include the owner of the
property where the work is being done which renders the exclusion ambiguous. Atlantic
Casualty disagrees with this conclusion.

The Court of Appeals correctly assumed that the trial court would have reached
the same conclusion that the “related meanings” of the individuals/entities listed in the
definition include those that are likely found on a construction site if it had applied the
doctrine of noscitura a sociis. However, the Court of Appeals disagreed with this
interpretation and concluded that the relationship between the entities listed in the
definition are those “who are being compensated, or who otherwise have a commercial
interest for being on the job site”. This conclusion is a distinction without a difference
from the trial court's conclusion that the entities listed in the definition are “generally
found on a construction site” which includes those entities that have a commercial
interest in the project (i.e., contractors, developers and the property owner). The
homeowner in the case at bar has a commercial interest in the work that was being
performed on his property because he hired the Insured to do the work.

Atlantic Casualty fails to understand the logic of the Court of Appeals conclusion
that the meaning of the phrase “any property owner” in the definition is ambiguous

based on application of either ejusdem generis or noscitura a sociis. The Court of

13
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Appeals relied on the Turano case to support this conclusion which applied Connecticut
law to determine the meaning of this same exclusion. The plaintiff in Turano hired a
contractor to waterproof his basement. In the course of performing the work, the
contractor removed the bottom step from the basement stairway. The plaintiff was
injured while using the stairway and brought suit against the contractor which was
covered by a policy issued by Atlantic Casualty which contains the same exclusion in
the case at bar. Atlantic Casualty denied coverage in Turano because the plaintiff was
a “property owner” within the meaning of the exclusion.

The Court in Turano held that the exclusion did not apply to the injured property
owner’s claim because “the language employed in the heading is not broad enough to
encompass the situation of a customer/property owner.” The court based its conclusion
on a rule of law in Connecticut that “our appellate courts in somewhat routine fashion
have looked to headings and subheadings in contracts to construe terms that they
perceive”. This is not the law in Michigan which requires that an insurance policy be
“read and interpreted as a whole to harmonize and give effect to each of its provisions.”
Fragner, supra. Furthermore, the court's holding in Turano ignores the special definition
for the term “contractor” which governs the meaning of contractors used in the policy.
The court in Turano did not conclude that the exclusion is ambiguous. In short, the
Court of Appeals reliance on the Turano case is misplaced.

The Court of Appeals also believes the exclusion is ambiguous based on a
statement by Atlantic Casualty’s attorney that the phrase “any property owner’ may
include the owner of equipment used on the project. The Court of Appeals seems to

conclude that property owners of equipment used on the project do not have a

14
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commercial interest in the project and/or are not typically found on a construction site
which demonstrates that the exclusion is ambiguous. Atlantic Casualty disagrees with
this logic. The fact that the phrase “any property owner” would cover more than one
person does not render it ambiguous. The existence of more than one reasonable
interpretation of an insurance clause does not render the clause ambiguous unless one
operates to provide coverage and one does not. The Insured’s interpretation is not
reasonable because it would provide an absurd result.

RELIEF REQUESTED

Atlantic Casualty requests that this Court grant Argonaut’s application for leave to
appeal from the Court of Appeals’ erroneous opinion and affirm the trial court's order

granting summary disposition for Atlantic Casualty.

DATED: June 28, 2016 Respectfully submitted,

PROOF OF SERVICE WARD, ANDERSON, PORRITT,
The undersigned certifies that a copy of the foregoing BRYANT & LORD
instrument was served upon the attorneys of record of all
parties to the above cause by electronic filing at their
respective e-mail addresses as "scioied by the
pleadings of record herein, on the LQ day of
June, 2016. | declare under penalty of perjury that the DAVID S. ANDERSON (P31213)
statement above is true to the best of knowledge,
nformaton-qnd belif B Attorney for Defendant

L/ntu 2.7 R ! 4190 Telegraph Rd., Ste 2300

Tody L Bt Bloomfield Hills, MI 48302
GI\ACS\654 Wﬂéustafson\A\F’PEAL\SUPREME (248) 593-1440
COURT\Application for Leave to Appeal - Supreme Ct.docx danderson@wardanderson.com
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF ONTONAGON
ANDREW AHO, FILE NO. 13- €ooo & 7/-CZ

Plaintiff, JUDGE: 60/\4/.0 EWL%QM

VS.

GARY GUSTAFSON d/b/a GUSTAFSON
EXCAVATING & SEPTIC SYSTEMS,

Defendant.

/

HARRIS, GOYETTE & WINTERFIELD, PLC
ALAN D. PENSKAR (P-41759)
Aftorney for Plaintiff
5111 W. Bristol Road, Suite A
Flint, Michigan 48507
(810) 230-1400
/

COMPLAINT

Plaintiff Andrew Aho, by and through his attorneys, Harris, Goyette & Winterfield,
PLC, by Alan D. Penskar, states for his “Complaint” as follows:

JURISDICTIONAL ALLEGATIONS

1. Plaintiff Andrew Aho ("Aho”) reside in the County of Ontonagon.

2, Defendant Gary Gustafson ("Gustafson”) operates an excavating and
septic systems business under the assumed name of Gustafson Excavating & Septic
Systems and is a resident of the County of Ontonagon.

3. This Court has personal jurisdiction over the parties as they are residents
of the County of Ontonagon and/or regularly conduct business within the County and/or
committed the underlying torts within the County.

1
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4. This Court has subject-matter jurisdiction over this lawsuit as it seeks
damages in excess of $25,000.00 exclusive of attorney fees, costs and interest,

55 Venue is proper.

GENERAL ALLEGATIONS

6. On or about May 3, 2010, Aho hired Gustafson to perform landscaping
work and brushhogging on his property located in Trout Creek.

7. To perform his work, Gustafson used a brushhog or bushhog implement
which was attached to the front of a bobcat, a piece of motorized equipment. In using

the equipment, the implement on the front rotates very rapidly to generate the power to
shred thick brush.

8. In regularly using the brushhog in his business, Gustafson knew that
pieces of debris, including wood, that are strewn about through the brush can and likely
will be, on contact, sent into all directions and at high speeds.

9. However, before beginning his brushhogging, Gustafson failed to ensure
that Aho was safely out of range of any debris that would be displaced. At no time did
he direct Aho, for example, to move to a certain distance or go inside his home before
the work started.

10.  Shortly after he began, Gustafson’s brushhogging did cause a wood shard
to be displaced at rapid speed which struck Aho in his right eye.

1. The damage to his eye sight is extensive and ongoing.

12. Moreover, the fears of lifelong damage, even total loss of sight in that eye,
continue to cause him substantial emotional distress.

13.  Further, Aho has significant medical expenses arising from the injuries,
likely including continuing costs well into the future.

14.  Aho's lifestyle has, as expected, been significantly curtailed. His ability to

hunt, golf, wood-work and undertake Just about any type of physical recreation are
difficult if not impossible.
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16, Gustafson’s actions (and inactions) were negligent and, as an actual and
proximate cause, caused Aho severe injuries and substantial damages.

COUNT |
NEGLIGENCE

16.  Plaintiff restates and re-alleges paragraphs 1-15 as if fully set forth herein.

17. As an experienced operator of a brushhog, Gustafson knew the risks
associated with its use, including, but not limited to, that shards of wood could be
displaced and flung at rapid speed and over a considerable distance.

18.  Notwithstanding this experience and knowledge, Gustafson did not, before

starting his work, ensure that Aho was safely out of the zone where he could be struck
by one of those shards.

19. By failing to ensure Aho’s safety, Gustafson breached his duty of due care
owed to Aho.

20.  Gustafson's breach was the proximate cause of Aho's injuries and those
injuries caused and continue to cause him substantial damages.

WHEREFORE, Plaintiff Andrew Aho respectfully requests that this Court enter a
Judgment in his favor and against Defendant Gary Gustafson d/b/a Gustafson
Excavating & Septic Systems in whatever amount in excess of $25,00.00 this Court

deems just and equitable, in addition to attorney fees, costs, interest and exemplary
damages.

COUNT Il
FRAUDULENT MISREPRESENTATION

21.  Plaintiff restates and re-alleges paragraphs 1-20 as if fully set forth herein.

22.  Among other venues, in his advertising of his business, Gustafson
represented that he was “insured” for damages that might arise from his work.

23.  However, counsel for Gustafson’s insurer informed Aho that his insurance
failed to cover the precise situation extant in his hiring by Aho: the policy did not cover
injuries to customers, like Aho, who hired Gustafson to work on their own property.

3
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24.  Considering Gustafson’s work regularly involved working on a customers’

own property, the misrepresentation that he had insurance was made knowingly or in
reckless disregard of the truth.

25.  Aho reasonably relied on Gustafson’s representation as it was published
in his advertising and the misrepresentation was material

as brushhogging can cause
injuries to, inter alia, customers.

26.  Aho’s reliance caused him substantial damages, as Gustafson did not
maintain coverage for injuries such as those Aho suffered.

WHEREFORE, Plaintiff Andrew Aho respectfully requests that this Court enter a
Judgment in his favor and against Defendant Gary Gustafson d/b/a Gustafson
Excavating & Septic Systems in whatever amount in excess of $25,000.00 this Court

deems just and equitable, in addition to attorney fees, costs, interest and exemplary
damages,

COUNT Il
VIOLATION OF THE MICHIGAN CONSUMER
PROTECTION ACT (“MCPA”), MGL 445.901 ot. seq.

27.  Plaintiff restates and re-alleges paragraphs 1-26 as if fully set forth herein.

28.  Aho was a consumer of Gustafson’s business for household purposes and
Gustafson was conducting trade or commerce in providing these services.

29. Gustafson violated multiple p.rovisions of, including, inter alia, Sec. 1 (c);
(n) and (s).

30.  Gustafson violated the MCPA by representing in his published advertising

that he was insured for damages he may cause in providing his services, which he was
not.

31.  As a consequence of Gustafson’s statutory violations, Aho suffered

substantial damages by not being able to recoup these damages described herein from
Gustafson’s insurance,

INd 8E:+S:T 9T0Z/0E/9 DS Ad AaA 13D



WHEREFORE, Plaintiff Andrew Aho respectfully requests that this Court enter é
Judgment in his favor and against Defendant Gary Gustafson d/b/a Gustafson
Excavating & Septic Systems in whatever amount in excess of $25,000.00 this Court

deems just and equitable, in addition to attorney fees, costs, interest and exemplary
damages.

Dated: April \D , 2013.

ALAN . PENSKAR (P-41759)
Attorney for Plaintiff

JURY DEMAND

Pursuant to MCR 2.508, Plaintiff Andrew

Aho respactiully requests a Trial by jury
of all claims so allowable by law.

Dated: April_} 79, 2013,

ALAN D. PENSKAR (P-41759)
Attorney for Plaintiff

N:\Cllent Documents\ANDREA\CNIL\ADP\AHO, ANDREWACOMPLAINT. Do
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{‘g, Al‘-lﬂnffc Casually
g Insurance Company COMMON POLICY DECLARATIONS

s THIS POLICY IS

L0O12000774 .
Renewal of Number

0/0 EARNED Policy Number L012000892

Item 1. Nar-ﬁ;& InsﬁEd and I\;Iailil-'-lg ,_"_\d_dré_ss: o s -

Gary Gustafson

Rt 1 Box 122
TroutCreek M) 49967 = - _ .
Item 2. Policy Period Frem: 12/03/2009 To: 12/03/2010 Term 365 Day(s)

12:01 A. M. Standard Time at the address of the Named Insured as stated hereain

Item 3. Business Description:
Logging & Excavating

In return for the payment of the premium, and subject to all the terms of this policy, we agree with you to provide

the insurance as stated in this policy.
This pollcy consists of the following coverage parts for which a premium is indicated. Where no premium is shown,
there is no cov_eraga. This premium may be subject to adjustment.

h Coverage Pari(s) - Form No and Edition Date Premium
| Commercial General Llability Coverage Part - e g $ 1,952.00
Property Coverage Part %
Equipment Breakdown Coverage L 5
Inland Marine Coverage Part | % ]
Terrorlsm Coverage N $
Subtotal $ 1,952.00
; Tax $ 48.80
—THIS INSURANGE 15 WITH AN INSURER e
- NOT-t = iy Policy Fee $ 125.00
OTLIGENSED IN'MICHTGAN, TN CASE _ $
—OFINSOLYVENCY, PAYMENT OF CLAIMS 5 i
MAY‘NOTBEGUARANTEED. B - A
| i - o R $
| Total $ 2,125.80
Audit Period Annual unless otherwise stated: .
)
Item 4. Forms and endorsemeants applicable to all Coverage Parts: \ | v
See Schedule of Forms and Endorsements (], l(/
Agent No.: 210012 6 R
General Agent: Cameron M. Wilson & Associates
Address: 5988 Venture Park Drive
Kalamazoo Ml 48009
Producer Code No.:
Producer Name: Borseth Agency _
Producer Address: E O Box 410 A s o P )
wen 5 P . ; ,
S LA ﬁf-c--.( =S
Countersigned 12/03/2009 sk/mw By . B ’
DATE COUNTERSIGNATURE

CLARATIONS AND THE SUPPLEMENTAL DECLARATIONS, TOGETHER WITH THE COMMON POLICY CONDITIONS,
COVERAGE FORM(S) AND ENDORSEMENTS COMPLETE THE ABOVE NUMBER POLICY.

sed the Policy 1o be signod by lis Prasldant and lis Secrelary and caunlarsigned by a duly authofized represonlalive.

THIS COMMON POLICY DE

IN WITNESS WHEREOF, lhis Compeny has ceu;

(J\)..QvQJ% )!!th#!i oA a raa /&’ZZQM

President Secretary

ACD 04-07 INSURED
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SCHEDULE OF FORMS AND ENDORSEMENTS

NAMED INSURED
Gary Gustafson

AQL-040

01-03

Form/Endorsement No./Edition Date

POLICY NUMBER:

L.012000892

ACD 04-07 COMMON POLICY DECLARATION
ACI-GLB 07-01 PRIVACY POLICY

N-MEP1 01-08 MIN EARNED PREM
: ILOO17 11-90 COMMON POLICY CONDITIONS

IL0O021 07-02 NUCLEAR ENERGY EXCLUSION

ACD-GL1 01-03 GL COVERAGE DECLARATIONS

ACD-GLS 01-02 @GL COVERAGE DECLARATIONS BXT
CEoonl 10-01 COMMERCIAL GL COV FORM

CG0168 10-92 MICHIGAN CHANGES

CG0300 1-96 LIABILITY INS DEDUCTIBLE

CO2010 10-01 ADD INS- OWNERS

€G2173 01-08 FXCL CERTIFIED ACTS OF TERRORISH
AGL-CO 08-09 CONTRACTORS COMBO ENDORSE EXCLUSIONS/LIMITATIONS
AGL-010 01-04 DESIGNATED OPERATIONS EXCL
AGL-012 01-08 PREMIUM AUDIT-DEPOSIT PREM END
AGL-015 01-DA CLASSIFICATION LIMITATION ENDO
AOL-029 01-05 TIMBER OVERCUT EXClL

PROPERTY DAMAGE EXCL
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PRIVACY POLICY

Atlantic Casualty Insurance Company believes that personal information that we collect about our
customers, potential customers, and proposed insureds (referred 1o collectively in this Privacy Policy
as "customers") must be treated wiih the highest degree of confidentiality. For this reason and in
compliance with the Title V of the Gramm-Leach-Bliley Act ("GLBA"), we have developed a Privacy
Policy that applies. For purpeses ol our Privacy Policy, the lerm “persanal information” includes all
information we obtain about a customer and maintain in a personally identifiable way. In erder 1o
assure the confidentiality of lhe persanal information we collect and in order to comply with
applicable laws, all individuals with access to personal information aboul our customers are required

to follow this policy.

Our Privacy Promise

Your privacy and the confidentiality of your business records are important to us. Information and
the analysis of informalion Is essenllal o lhe business of insurance and crilical to our abllity to
provide to you excellent, cosl-sffective service and products. We understand that gaining and
keeping your lrust depends upoen the security and integrity of our records concerning you.

Accordingly, we promlise that;

1. We will follow strict standards of security and conflidentiality to protect any information you
share with us or information that we receive about you;

2. We will verify and exchange informalion regarding your credit and flinancial status only for the
purposes of underwriting, policy adminlstration, or risk management and only with reputable
references and clearinghouse services;

3. We will not collect and use information about you and your business other than the minimum
amount of Information necessary to advise you about anddellver to you excellent service and
products and to administer our business;

4. We will train our employees to handle information about you or your business in a secure
and confidential manner and only permit employees authorized to use such information to
have access to such Information;

5. We will not disclose Information about you or your business to any organization outside our
company or to third party service providers unless we disclose to you our intent to do so or we
are required to do so by law;

6. We will not disclose medical information about you, your employees, or any claimants
under any policy of insurance, unless you provide us with written authorization to do so, or
unless the disclosure is for any specific business exception provided in the law;

7. We will attempt, with your help, to keep our records regarding you and your business complete
and accurate, and will advise you how and where to access your account information (unless
prohibited by law), and will advise you how to correcl errors or make changes to that

Information; and
8. We will audit and assess our operations, personnel and third party service providers to assure
that your privacy is respected.

Collection and Sources of Information

We collect from a custamer or potential customer only the personal information that is necessary for
(a) determining eligibility for the product or service sought by the customer, (b) adminlstering the
product or service obtained, and (¢) advising the customer about our products and services. The
information we collect generally comes from the following soutrces:

« Submission - During the submission process, you provide us with information aboul you and
your business, such as your name, address, phone number, e-mail address, and other types of
personal identification information;

+ Quotes - We collect Information to enable us to determine your eligibility for the particular
insurance product and to determine the cost of such insurance to you. The information we
collect will vary with the type of insurance you seek;

»  Transactions - We will maintain records of all transactions with us, our affiliates, and our third
party service providers, including your insurance coverage selections. premiums, billing and
payment information, claims history, and other information related to your account;

ACI-GLB 07-01 Page 1 of 3
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* Claims - If you obtain insurance form us, we will maintain records relaled Lo any claims lhal may
be made under your policies. The investigation of a claim necessarily involves collection of a
broad range of information about many issues, some of which does not directly involve you. We
will share with you any facts that we collect about your claim unless we are prohibited by law
from doing so. The process of claim investigation, evaluation, and settlement also involves,
however, lhe collection of advice, opinions, and comments from many people, including
altorneys and experts, to aid the claim specialist in determining how best to handle your claim.
In order to protect the legal and transactional confidentialily and privileges assoclated with such
opinions, comments and advice, we will not disclose this information to you; and

. Credit and Financial Reports - We may receive information about you and your business
regarding your credit. We use this information to verify information you provide during the
submission and quote processes and to help underwrite and provide to you the most accurate

and cost-effective insurance quote we can provide.

Retention and Correctlon of Personal Information

We retaln personal information only as long as required by our business practices and applicable
law. If we become aware that an item of personal informatlon may be materially inaccurate, we will
make reasonable effort to re-verify its accuracy and correct any error as appropriate.

Storage of Personal Information

We have In place safeguards to protect data and paper files containing personal informalion.

Sharing/Disclosing of Personal Information

We maintaln procedures to assure thal we do not share personal information with an unaffliated
third parly for marketing purposes unless such sharing is permitled by law. Personal information
may be disclosed to an unaffiliated third party for necessary servicing of the product or service or
for other normal business transactions as permitted by law.

Wa do not disclose personal information to an unaffiliated third party for servicing purposes or Joint
marketing purposes unless a contract contalning a confidentiality/non-disclosure provision has been
signed by us and the third parly. Unless a consumer consents, we do not disclose "consumer credit
report” lype Information obtalned from an application or a credil report regarding a customer who
applies for a financial producl lo any unaffilialed third party for lhe purpose of serving as-a factorin
establishing a consumer's eligibility foc credit, insurance or employment. "Consumer credit report
type informalion” means such things as net waorth. credit worthiness, lifestyle information (piloting,
skydiving, ete.) solvency, etc. We also do not disclose to any unaffiliated third parly a policy or
account number for use In marketing, We may share with our affiliated companies information that
relates to our experience and transactions with the customer.

Policy for Personal Information Relating to Nonpublic Parsonal Health Information

We do not disclose nonpublic personal health information about a customer unless an authorization
is obtained fiom the customar whose nonpublic personal information is soughl to be disclosed.
However, an autharization shall not be prohibited, restricted or required for the disclosure of certain
Insurance functions, Including, but not limited to, claims administration, claims adjustment and
management, detection, investigation or reporting of actual or patential fraud, misreprasentation or
criminal activity, underwriting, policy placement or issuance, loss control and/or aditing.

ACI-GLB 07/01 Page 2 of 3
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Access to Your Information

Our employees, employees of our affiliated companies, and third party service providers will have
access to information we collecl about you and your business as is necessary to effect transactions
with you. We may also disclose information about you to the following categories of person

entities:

¢ Your independent insurance agent or broker;
» An independent clalm adjuster or investigator, or an attorney or expert involved in the clalm;
= Persons or organizations that conduct scientific studies, Including actuaries and accountants;

¢ An insurance support organization;
Another insurer if to prevent fraud or to properly underwrite a risk;
* A state insurance department or other governmental agency, if required by federal, state or local

laws; or
» Any persons entitled to receive information as ordered by a summons, court order, search

warrant or subpoena.

Violation of the Privacy Policy

Any person violating the Privacy Policy will be subject to discipline, up to and including termination,

ACI-GLB 07/01 Page 3 of 3
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ATLANTIC CASUALTY INSURANCE COMPANY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY,

MINIMUM EARNED PREMIUM

mpany, you agree wilh us that the

If this policy Is cancelled for any reason, except al the request of the Co
It

minimum earned premium for this policy is 25% of the total poticy pramium, unless olherwise jndicaled below.
is further agreed that such minimum earned premium is not subject Lo short rate or pro rata adjustment.

All premium charges for adding additional Insured and/or waiver of subrogation endorsements to this policy shall be
100% fully earned.

D 50% of the total policy premlum
|:| 100% of the total policy premium

O

% of the total policy premium

A-MEP1 01/08
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COMMON POLICY CONDITIONS

All Coverage Parts included in this policy are subject to the following conditions.

A. Cancellation

1. The first Named lasured shown in the Declarations
may cancel this policy by mailing or delivering to us
advance written notice of cancellation.

2. We may cancel this policy by mailing or delivering to
the first Named Insured written notice of cancellation
at least:

a. 10 days before the effective date ot cancellation if
we cancel] for nonpayment of premium; or

b. 30 days before the effective date of cancellation if
we cancel for any other reason.

3. We will mail or deliver our notice to the first Named
Insured's last mailing address known to us.

4. Notice of cancellation will state the effective datc of
cancellation. The policy period will end on that date.

5. If this policy is cancelled, we will send the first
Named Insured any premium refund due. If we cancel,
the refund will be pro rata. If the first Named Insured
cancels, the refund may be less than pro rata. The
cancellation will be effective even if we have not
made or offered a refund.

6. Ifnotice is mailed, proof of mailing will be sufficient
proof of notice.

B. Changes

This policy contains all the agreements between you and us
concerning the insurance afforded. The first Named Insured
shown in the Declarations is authorized to make changes in
the terms of this policy with our consent. This policy's lerms
can be amended or waived only by endorsement issued by
us and made a part of this policy.

C. Examination Of Your Books And Records
We may examine and audit your books and records as they
relate to this policy at any time during the policy period and
up to three years afterward.

D. Inspections And Surveys

1. We have the right to:
a. Make inspections and surveys at any time;

b. Give you rcports on the conditions we find; and
c. Recommend changes.

We are not obligated to make any inspections, surveys,
reports or recommendations and any such actions we
do undertake relate only to insurability and the
premiums to be charged. We do nol make safety
inspections. We do not undertake to perform the duly
of apy person or organization to provide for the health
or safcty of workers or the public. And we do not
warrant that conditions:

a. Are safe or healthful; or
b. Comply with laws, regulations, codes or
standards.

Paragraphs 1. and 2. of this condition apply not only to
us, but also to any rating, advisory, rate service or
similar  organization which makes insurance
inspections, surveys, reports or recommendations.

Paragraph 2. of this conditian does not apply to any
inspections, surveys, rcports or recommendations we
may make relative to certification, under state or
municipal statutes, ordinances or regulations, of boilers,
pressure vesscls or elevators.

E. Premiums

The first Named Insured shown in the Declarations:

1. Is responsible for the payment of all premiums; and
2. Will be the payee for any return premiums we pay.

F. Transfer Of Your Rights And Duties Under This Policy

Your rights and duties under this policy may not be
transferred without our written consent except in the
case of death of an individual named insured.

1f you die, your rights and duties will be transferred to
your legal representative but only while acting within
the scope of duties as your legal representative. Until
your legal representative is appointed, anyonc having
proper temporary custody of your property will have
your rights and duties but only with respect to that

property.

11. 00 17 11 98 Copyright, Insurance Services Office, Inc., 1998 Page 1l of 1
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

NUCLEAR ENERGY LIABILITY EXCLUSION
ENDORSEMENT

{(Broad Form)

COMMERCIAL AUTOMOBILE COVERAGE PART

COMMERCIAL GENERAL LIABILITY COVERAGE PART

FARM COVERAGE PART
LIQUOR LIABILITY COVERAGE PART

This endorsement modifies insurance provided under lhe following:

OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART

POLLUTION LIABILITY COVERAGE PART

PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART

PROFESSIONAL LIABILITY COVERAGE PART

RAILROAD PROTECTIVE LIABILITY COVERAGE PART

UNDERGROUND STORAGE TANK POLICY

The insurance does not apply:

A. Under any Llability Coverage, to "bodily inju-
ry" or "property damage™

(1) With respect to which an “insured” under
the policy is also an insured under a nu-
clear energy liabllity policy issued by Nu-
clear Energy Llabllity Insurance Associa-
tion, Mutual Atomic Energy Llabllity Un-
derwriters, Nuclear Insurance Association
of Canada or any of their successors, or
would be an insured under any such poll-
cy but for its termination upon exhaustion
of its limit of liability; or

Resulting from the "hazardous properties”
of "nuclear material® and with respect to
which (a) any person or organization is re-
quired to malintain financial protection pur-
suant to the Atomic Energy Act of 1954,
or any law amendatory thereof, or (b) the
"insured” is, or had this policy not been
issued would be, entitled to indemnily
from the United States of America, or any
agency thereof, under any agreement en-
tered into by the United States of Amer-
ica, or any agency thereof, with any per-
son or organization.

(2

~—

B. Under any Medical Payments coverage, to ex-
penses incurred with respect to "bodily inju-
ry" resulting from the "hazardous properties”
of "nuclear material” and arising out of the
operation of a "nuclear facility” by any person
or organization. ’

C. Under any Liability Coverage, to "bodily inju-
ry” or "property damage"” resulting from "haz-
ardous properties” of "nuclear material”, if:

(1) The "nuclear material” (a) is at any “nu-
clear facility” owned by, or operated by or

Copyright, 1ISO Properties, Inc., 2001

on behalf of, an "insured” or (b) has been
discharged or dispersed therefrom;

(2) The "nuclear material" is contalned in
"spent fuel" or "waste" at any time pos-
sessed, handled, used, processed, stored,
transported or disposed of, by or on be-
half of an "insured"; or

(3) The "bodily injury" or "property damage"
arlses out of the furnishing by an "in-
sured" of services, materials, parts or
equipment in connection with the plan-
ning, construction, maintenance, opera-
tion or use of any "nuclear facility”, but if
such facility is located within the United
States of Amerlca, its territories or pos-
sesions or Canada, this exclusion (3) ap-
plies only to "property damage" to such
"nuclear facillty” and any property there-
at.

As used in this endorsement:

“Hazardous properties" includes radioactive, toxic
or explosive properties.

“Nuclear material® means "source material",
"Speclal nuclear material® or "by-product materl-
al".

"Source material®, "special nuclear materlal", and
"by-product material® have the meanings glven
them in the Atomic Energy Act of 1954 orin any
law amendatory thereof.

“Spent fuel" means any fuel element or fuel com-
ponent, solid or liquid, which has been used or
exposed to radiation in a "nuclear reactor”.

"Waste" means any waste material {a) containing
"by-product material" other than the tailings or
wastes produced by the extraction or concentra-
tion of uranium or thorium from any ore pro-
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cessed primarily for its "source material” content,
and (b) resulting from the operation by any per-
son or organization of any “"nuclear facility” in-
cluded under the first two paragraphs of the defi-
nition of "nuclear facility".

"Nuclear facility" means:
(a) Any "nuclear reactor”;

(b) Any equipment or device designed or
used for (1) separating the isotopes of
uranium or plutonium, (2) processing or
utilizing "spent fuel”, or (3) handling, pro-
cessing or packaging "waste";

(c) Any equipmentor device used for the pro-
cesslng, fabricatllng or alloying of “special
nuclear material" If at any time the total
amount of such material in the custody of
the "insured" at the premises where such

Copyright, ISO Properties, Inc., 2001

equipment or device Is located consists of
or contains more than 25 grams of pluto-
nium or uranium 233 or any combination
thereof, or more than 250 grams of urani-
um 235;

(d) Any slructure, basin, excavallon, premi-
ses or place prepared or used for the stor-
age or disposal of "waste";

and includes the site on which any of the forego-
ing is located, all operations conducted on such
site and all premises used for such operations.

sNuclear reactor" means any apparatus designed
or used to suslain nuclear fission In a self-
supporting chain reaction or to contaln a critical
mass of fisslonable material.

“Property damage"” includes all forms of radloac-
tive contamination of property.
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e :
53 Insurance Comparny COMMERCIAL GENERAL LIABILITY COVERAGE

PART DECLARATIONS

Renewal of Number LO12000774 Policy No. L012000892

Named Insured and Mailing Address (va. sireet. Town ar Cliy, County , State, Zip Codo)®
Gary Gustafson

Rt 1 Box 122
Trout Creek M| 49967
Policy Period * : From 12/03/2009 to 12/03/2010 at 12:01 A.M. Standard Time at your mailing

address shown above.
IN RETURN FOR THE PAYMENT OF THE PREMIUM, AND SUBJECT TO ALL THE TERMS OF THIS POLICY, WE AGREE
WITH YOU TO PROVIDE THE INBURANCE AS STATED IN THIS POLICY,

| LIMITS OF INSURANGE ==

Each Occurrence Limit _515_-1 ,O-O_O.-OOO_

Damages To Premises

Rented To You Limit $ 50,000 Any one premises

Medical Expense Limit $ 1.000 Any one person
Personal and Advertising Injury Limit $ 1,000,000 Any one person or organization
General Aggregate Limit $ 1,000,000

Products / Completed Operations Aggregale Limit ~$ 1,000,000

RETROACTIVE DATE (CG 00 02 ONLY) -
Coverage A of this Insurance does nol apply to "bodlly Injury” or "property damaga” which occurs bafora the Retroactlve Datae,
if any, shown here;

(Enlar Ea;o ur “Hooa™ i no Ratrosciive Datoappllosy |

'DESCRIPTION OF BUSINESS AND LOCATION OF PREMISES

Form of Business: o
X Individual [ Joint Venture [J Partnership (] Organization (Other than Partnership or Joint Venture)

Business Description™:
Logging & Excavating

Location of All premises You Own, Rent or Occupy:

Same
PREMIUM B = - ]
Rale Advance Premium
Classification Code No.  PremiumBasis __ Pr/iCo  All Other PriCo All Other
94007 P 10,899 28.968 63.824 $316 $696

Excavation
PR

See Allached ACD-GLS
Subtotal For ACD-GLS $ 940.00

Total or Minimum Premium $ 1,952.00

**(a) area (c)total cost (m) admission (p) payroll (s) gross sales  (u) unlts (1) other o
FORMS AND ENDORSEMENTS applying to this Coverage part and made part of this policy at time of issue +:

SEE SCHEDULE OF FORMS AND ENDORSEMENTS S -

Countersigned:” P
a / . - -
s S S v

By N S —————
Authorized Representative

*Entry optional if shown in Common Policy Declarations.
+Forms and Endorsements applicable to this Coverage Part omitted if shown olsewhare In the policy.
THESE DECLARATIONS AND THE COMMON POLICY DECLARATIONS, IF APPLICABLE, TOGETHER WITH THE COMMON POLICY CONDITIONS,
COVERAGE FORM(S) AND FORMS AND ENDORSEMENTS, IF ANY, ISSUED TO FORM A PART THEREOF, COMPLETE THE ABOVE NUMBERED
POLICY
Includes copyrigliitad mataal of Insucance Servicas Ofca, Ine , with s pormission

Copyrght, Insursnce Senvicns Office, Inc

ACD-GL1 01-03
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Policy Number: L012000892

LOCATION OF PREMISES

Location of All premises You Own, Rent or Occupy:

Same
PREMIUM B i B S S _
Rate Advance Premium
Classification Code No. Premium Basis __Pr/Co Al Other PriCo All Other
Logging and Lumbering - 97111 P 20,241 INCL 33.731  @NCL 9583
including Products and/or PR
Completed Operations subject to
the General Aggregate Limit
Septic Tank Systems - 98806 P 1,730 21.813 12.637 438 @2
installation, Servicing or repair PR
Water Mains or Connections 99946 P 1,730 10.941 44.974  $19 78
Construction PR
Addltlonal Insured - Owners, CG2010 $ $100
Lessees, or Contractors
Total for extension Total $940.00

*=(a) area (c) total cost (M) admlssion (p) payroll (s) gross sales

ACD-GLS 01-02

(u) units  (t) other
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COMMERCIAL GENERAL LIABILITY
CG 00 01 10 01

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

Various provisions in this policy restrict coverage.
Read the entire policy carefully to determine rights,
duties and what is and is not covered.

Throughout this policy the words “you™ and "your"
refer to the Named Insured shown in the Declara-
tions, and any other person or organization qualifying
as a Named Insured under this policy. The words
"we", "us" and "our” refer to the company providing
this insurance.

The word "insured” means any person or organization
qualifying as such under Section n - Who Is An In-
sured.

Other words and phrases lhat appear in quotation
marks have speclal meaning. Refer to Section V -
Definitions.

SECTION | - COVERAGES

COVERAGE A BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

1. Insuring Agreement

a. Wae will pay those sums that the insured be-
comes legally obligated to pay as damages
because of "bodily Injury” or "property dam-
age" to which this insurance applies. We will
have the right and duty to defend the insured
against any "suit" seeking those damages.
However, we will have no duty to defend the
insured against any "suit" seeking damages
for "bodily injury” or "property damage" to
which this insurance does not apply. We may,
at our discretion, Investigate any "occur-
rence" and settle any clalm or "suit" that may
result. But:

(1) The amount we will pay for damages is
limited as described in Section Il - Limits
Of Insurance; and

(2) Our right and duty to defend ends when
we have used up the applicable limit of in-
surance in the payment of judgmenls or
settlements under Coverages A or B or
medical expensas under Goverage C.

No other obligation or liability to pay sums or
perform acts or services is covered unless ex-
plicitly provided for under Supplementary Pay-
ments - Coverages A and B.

b. This insurance applies to "bodily injury" and
"properly damage" only if:

(1) The "bodily injury” or "property damage"
is caused by an "occurrence" that takes
place in the "coverage lerritory”;

(2) The "bodily injury™ or "property damage”
occurs during the policy period; and

CG 00 01 10 01
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(3) Prior o the policy period, no insured listed
under Paragraph 1. of Section Il - Who Is
An Insured and no "employee"” authorized
by you to give or receive notice of an "oc-
currence” or claim, knew that the "bodily
injury” or "property damage" had occur-
red, in whale or in part. If such a listed in-
sured or authorized "employee" knew, pri-
or to the policy period, that the "bodily in-
jury" or "property damage" occurred, then
any continuatlon, change or resumption of
such "bodlly injury" or "property damage"
during or after the policy perlod will be
deemed to have been known prior to the
policy period.

c. "Bodily injury" or "property damage” which
occurs during the policy period and was not,
prior to the policy period, known to have oc-
cumred by any insured listed under Paragraph
1. of Section Il - Who Is An Insured or any
"employee" authorized by you to give or re-
ceive notice of an “occurrence" or claim, in-
cludes any continuation, change or resump-
tion of that "bodily injury" or "property dam-
age" after the end of the policy period.

d. "Bodily injury” or "property damage” will be
deemed to have been known to have occurred
at the earliest time’ when any insured listed
under Paragraph 1. of Section Il - Who Is An
Insured or any "employee” authorized by you
to glve or receive notice of an "occurrence” or
claim:

(1) Reports all, or any part, of the "bodily in-
jury" or "property damage" to us or any
other insurer;

(2) Receives a written or verbal demand or
claim for damages because of the "bodily
Injury” or “property damage"; or

(3) Becomes aware by any other means that
"bodily injury" or "property damage" has
occurred or has begun to occur.

e. Damages because of "bodily injury" include
damages claimed by any person or organiza-
tion for care, loss of services or death result-
ing at any time from the "bodily injury™.

2. Exclusions
This insurance does not apply to:
a. Expected Or Intended Injury

"Bodily injury” or "property damage"” expect-
ed or intended from the standpoint of the in-
sured. This exclusion does not apply to "bod-
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ily injury” resulting from the use of reasonable
force to protect persons or property.

b.

C.

CG 00 01 10 01

Contractual Liability

"Bodily injury" or "“property damage" for
which the insured is obligated to pay damages
py reason of the assumplion of liability in a
contract or agreement. This exclusion does
not apply to liability for damages:

(1) That the insured would have in the ab-
sence of the contract or agreement; or

(2) Assumed in a contract or agreement that
is an “insured contract, provided the
"bodily injury" or "property damage" oc-
curs subsequenl to the execution of the
contract or agreement. Solely for the pur-
poses of labllity assumed in an “insured
contract”, reasonable attorney fees and
necessary litigation expenses incurred by
or for a party other than an insured are
deemed to be damages because of "bodily
injury" or "property damage”, provided:

{a) Liability to such party for, or for the
cost of. that party's defense has also
been assumed In the same “insured
contract"; and

(b) Such attorney fees and litigation ex-
penses are for defense of that party
against a clvil or alternative dispute
resolution proceeding in which dam-
ages to which this insurance applles
are alleged.

Liquor Llability
“Bodily injury” or “"property damage” for

which any insured may be held liable by rea-
son of:

(1) Causing or contributing to the intoxlcation
of any person;

(2) The furnishing of alcoholic beverages to a
person under the legal drinking age or un-
der the Influence of alcohol; or

(3) Any statute, ordinance or regulation relat-
ing to the sale, gift, distribution or use of
alcoholic beverages.

This excluslon applies only if you are in the
business of manufacturing, distributing, sell-
ing, serving or furnishing alcoholic beverages.

Workers' Compensation And Simllar Laws

Any obligation of the insured under a work-
ers’ compensation, disability benefits or un-
employment compensation law or any similar
law.

Employer's Liability
"Bodily injury” to:

Copyright, 1ISO Properties, Inc., 2000

(1) An "employee" of the insured arising out
of and in the course of:

(a) Employment by the insured; or

(b) Performing duties related to the con-
duct of the insured's business; or

(2) The spouse, child, parent, brother or sis-
ter of that “employee” as a consequence
of Paragraph (1) above.

This exclusion applies:

(1) Whether the Insured may be liable as an
employer or in any other capacity: and

(2) To any obligation to share damages with
or repay someone else who must pay
damages because of the Injury.

This exclusion does not apply to llability as-
sumed by the insured under an "insured con-
tract”.

Pollution

(1) "Bodlly injury” or "property damage" aris-
Ing out of the actual, alleged or threat-
ened discharge, dispersal, seepage, migra-
tion, release or escape of "pollutants™:

(a) At or from any premises, site or loca-
tion which Is or was at any time own-
ed or occupled by, or rented or loaned
to, any insured. However, this sub-
paragraph does not apply to:

(i) "Bodily injury” if sustained within
a bullding and caused by smoke,
fumes, vapor or soot from equlp-
ment used to heat that building;

(i) "Bodily Injury” or "property dam-
age" for which you may be held
liable, if you are a contractor and
the owner or lessee of such prem-
ises, sile or location has been ad-
ded to your policy as an additional
insured with respect to your ongo-
Ing operations performed for that
additional insured at that prem-
Ises, site or location and such
premises, site or location is not
and never was owned or occupied
by, or rented or loaned to, any in-
sured, other than that additional
insured; or

(iii) "Badily injury" or "property dam-
age" arising out of heat, smaoke or
fumes from a "hostlile flire";

At or from any premises, slte or loca-
tion which is or was at any time used
by or for any insured or others for the
handling, storage, disposal, process-
ing or treatment of waste;

(b

~—
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(¢)

(d)

Which are or were at any time trans-
ported, handled, stored, treated, dis-
posed of, or processed as waste by or
for:

(i) Anyinsured; or

(ii} Any person or organization for
whom you may be legally respon-
sible; or

At or from any premises, site or loca-
tion on which any insured or any con-
tractors or subcontractors working di-
recly or indirectly on any insured's
behalf are performing operations if the
"poliutants" are brought on or to the
premises, slte or location in connec-
tion with such operations by such in-
sured, contractor or subcontractor.
However, this subparagraph does not

apply to:

(i) "Bodily injury” or "property dam-
age"” arising out of the escape of
fuels, lubricants or other operating
fluids which are needed to per-
form the normal electrical, hydrau-
lic or mechanical functions neces-
sary for the operation of "mobile
equipment” or its parts, if such
fuels, lubricants or other operating
flulds escape from a vehicle part
designed to hold, store or recelve
them. This exception does not ap-
ply if the "bodily injury” or "prop-
erty damage" arises out of the in-
tentlonal discharge, dispersal or
release of the fuels, lubricants or
other operating flulds, or if such
fuels, lubricants or other operating
flulds are brought on or to the
premises, site or location with the
intent that they be discharged,
dispersed or released as part of
the operations belng performed by
such insured, contractor or sub-
contractor;

() "Bodily Injury” or “property dam-
age” sustained within a building
and caused by the release of gas-
es, fumes or vapors from materi-
als brought into that building in
connection with operations being
performed by you or on your be-
half by a contractor or subcontrac-
tor; or

(i) "Bodily injury" or "property dam-
age" arising out of heat, smoke or
fumes from a "hostile fire”.

(e) At or from any premises, sile or loca-

CG 00 01 10 01

tion on which any insured or any con-
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tractors or subcontractors working di-
rectly or indirectly on any insured's
behalf are performing operations if the
operations are to test for, monitor,
clean up, remove, contain, treat, de-
toxify or neutralize, or in any way re-
spond to, or assess the effects of,
"pollutants".

(2) Any loss, cost or expense arising out of
any:

(a) Request, demand, order or statutory
or regulatory requirement that any in-
sured or others test for, monitor,
clean up, remove, contaln, treat, de-
toxify or neutralize, or in any way re-
spond to, or assess the effects of,
"pollutants”; or

(b) Ciaim or suit by or on behalf of a gov-
ernmental authority for damages be-
cause of testing for, monitoring,
cleaning up, removing, containing,
treating, detoxifying or neutralizing, or
in any way responding to, or assess-
ing the effects of, "pollutants".

However, this paragraph does not apply
to liabllity for damages because of "prop-
erty damage" that the Insured would have
in the absence of such request, demand,
order or statutory or regulatory require-
ment, or such claim or "suit" by or on be-
half of a governmental authority.

Aircraft, Auto Or Watercraft

~

“Bodily injury" or "property damage" arising
out of the ownership, malntenance, use or en-
trustment to others of any alrcraft, "auto” or
watercraft owned or operated by or rented or
loaned to any insured. Use includes operation
and "loading or unloading".

This exclusion applies even if the claims
against any insured allege negligence or other
wrongdoing in the supervislon, hiring, employ-
ment, training or monitoring of others by that
Insured, If the "occurrence" which caused the
"bodily Injury" or “property damage" involved
the ownership, maintenance, use or entrust-
ment to others of any aircraft, "auto" or
watercraft that is owned or operated by or
rented or loaned to any insured.

This exclusion does not apply to:

(1) A watercraft while ashore on premises
you own or rent;

(2) A watercraft you do not own that is:
(a) Less than 26 feet long; and

(b) Not being used to carry persons or
property for a charge;
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(3) Parking an "auto” on, or on the ways next
to, premises you own or rent, provided
the "auto” is not owned by or rented or
loaned to you or Lhe insured;

(4) Liabllity assumed under any "insured con-
tract” for the ownership, maintenance or
use of aircraft or watercraft; or

(5) "Bodily injury" or "property damage" aris-
ing out of the operation of any of the
equipment listed in Paragraph f.(2) or f.(3)
of the definition of "mobile equipment”.

Mobile Equipment

“Bodily injury” or “property damage" arising
out of:

(1) The transportation of "mobile equipment”
by an "auto" owned or operated by or
rented or loaned to any insured; or

(2) The use of "mobile equipment” in, or
while In practice for, or while being pre-
pared for, any prearranged racing, speed,
demolition, or stunting activity.

War

“Bodily Injury" or “property damage" due to
war, whether or not declared, or any act or
condition incident to war. War includes civil
war, Insurrection, rebellion or revolution. This
excluslon applies only to liabilily assumed un-
der a contract or agreement.

Damage To Property
"Property damage™ to:

(1) Property you own, rent, or occupy, in-
cluding any costs or expenses incurred by
you, or any other person, organization or
entity, for repair, replacement, enhance-
ment, restoration or maintenance of such
property for any reason, including preven-
tion of injury to a person or damage to an-
other's Property;

(2) Premises you sell, give away or abandon,
If the "property damage" arises out of any
part of those premises;

(3) Property loaned to you:

(4) Personal property in the care, custody or
contro! of the insured;

(5) That particular part of real property on
which you or any contractors or subcon-
tractors working directly or indirectly on
your behalf are performing operations, if
the "property damage" arises out of those
operations; or

(6) Thal particular part of any property that
must be restored, repaired or replaced be-
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cause "your work" was incorreclly per
jormed on it.

Paragraphs (1), (3) and (4) of this exclusion
do not apply lo "property damage” (other
than damage by fire) to premises, including
the contents of such premises, rented to you
for a period of 7 or fewer consecutive days. A
separate limit of insurance applies to Damage
To Premises Rented To You as described in
Section I - Limits Of Insurance.

Paragraph (2) of this exclusion does not apply
if the premises are "your work" and were
never occupied, rented or held for rental by
you.

Paragraphs (3), (4), (5) and (6) of this exclu-
sion do not apply to liability assumed under a
sidetrack agreement.

Paragraph (8) of this exclusion does not apply
to "property damage" Included In the
"products-completed operatlons hazard",

Damage To Your Product

"Property damage" to "your product” arising
out of it or any part of it.

Damage To Your Work

*Property damage” to "your work" arising out
of it or any part of it and included In the
"products-completed operations hazard".

This exclusion does not apply If the damaged
waork or the work out of which the damage
arlses was performed on your behalf by a
subcontractor.

Damage To Impaired Property Or Property Not
Physically Injured

"Property damage" to "impaired property" or
property that has not been physically Injured,
arising out of:

(1) A defect, deficiency, inadequacy or dan-
gerous condition In “your product” or
"your work"; or

{2) A delay or failure by you or anyone acting
on your behalf to perform a contract or
agreement In accordance with Its terms.

This exclusion does not apply to the loss of
use of other property arising out of sudden
and accidental physical injury to “your prod-
uct" or "your work" after it has been put to
its intended use.

Recall Of Products, Work Or Impalred Prop-
erty

Damages claimed for any loss, cost or ex-
pense incurred by you or others for the loss
of use, withdrawai, recall, inspection, repair,
replacement, adjustment, removal or disposal
of:
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(1) "Your product"; a.
(2) "Your work™; or
(3) "Impaired properly";

if such product, work, or property is with-

drawn or recalled from the market or from use

by any person or organization because of a b
known or suspecled defect, deficiency, inade- :
quacy or dangerous conditlon in it.

o. Personal And Advertising Injury

*Bodily Injury* arising out of "personal and
advertising Injury”. c

Exclusions ¢. through n. do not apply to damage
by fire to premises while rented to you or tem-
porarily occupled by you with permission of the
owner. A separate limit of insurance applies to
this coverage as described in Section Wl - Limlts
Of Insurance. d.

COVERAGE B PERSONAL AND ADVERTISING IN-
JURY LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured be-
comes legally obligated to pay as damages
because of "personal and advertising Injury”
to which this Insurance applies. We will have
the right and duty to defend the insured
agalnst any "suit" seeking those damages.
However, we will have no duty to defend the
insured against any "suit” seeking damages F
for "personal and advertising injury” to which )
this insurance does not apply. We may, at our
discretion, investigate any offense and settle
any claim or "suit” that may resuit. But:

(1) The amount we will pay for damages s
limited as dascribed in Section Il - Limits g.
Of Insurance ; and

(2) Our right and duty to defend end when
we have used up the applicable limit of in-
surance in the payment of judgments or
settlements under Coverages A or B or
medical expenses under Coverage C.

No other obligation or liability to pay sums or
perform acts or services is cavered unless ex-
plicitly provided for under Supplementary Pay-
ments - Coverages A and B.

b. This insurance applies to "personal and adver-
tising injury" caused by an offense arising out
of your business but only if the offense was
committed in the "coverage territory"” during
the policy period.

2. Exclusions

This insurance does nol apply to:

CG 00 01 10 01 Copyright, 1ISO Properties

Knowing Violation Of Rights Of Another

“Personal and advertising injury" caused by or
at the direction of the insured with the knowl-
edge that the act would viclate the rights of
another and would inflict "personal and ad-
verlising injury".

Material Published With Knowledge Of Falsity

"personal and advertising Injury" arlsing out
of oral or written publication of material, if
done by or at the direction of the insured with
knowledge of its falsity.

Material Published Prior To Policy Perlod

“Personal and advertising Injury® arising out
of oral or written publication of material
whose first publication took place before the
beginning of the pollcy perlod.

Criminal Acts

"Personal and advertising Injury” arlsing out
of a criminal act committed by or at the direc-
tion of the Insured.

Contractual Liabllity

"personal and advertising injury” for which
the insured has assumed liabllity in a contract
or agreement. This exclusion does not apply
to llabllity for damages that the insured would
have in the absence of the contract or agree-
ment.

Breach Of Contract

"Personal and advertising Injury” arlsing out
of a breach of cantract, except an Implied
contract to use another's advertising idea In
your "advertisement”.

Quality Or Performance Of Goods - Fallure To
Conform To Statements

“Porsonal and advertising Injury” arlsing out
of the failure of goods, products or services
to conform with any statement of quality or
performance made In your "advertisement".

wrong Description Of Prices

"Personal and advertising injury" arising out
of the wrong description of the price of
goods, products or services stated in your
"advertisement”.

infringement Of Copyright, Patent, Trademark
Or Trade Secret

"Personal and advertising injury” arising out
of the infringement of copyright, patent,
trademark, trade secrel or other intellectual
properly rights.

However, this excluslon does not apply to in-
fringement, in your "advertisement”, of copy-
right, trade dress or slogan.

, Inc., 2000 Page 5 of 14
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Insureds In Media And Internet Type Busl-
nesses

"Personal and adverlising injury” committed
by an insured whose business is:

(1) Advertising, broadcasting, publishing or
telecasting;

(2) Designing or determining content of web-
sites for others; or

(3) An Internet search, access, content or
service provider.

However, this exclusion does not apply to
Paragraphs 14.a., b. and c. of "personal and
advertising injury" under the Definitions Sec-
tion.

For the purposes of this exclusion, the placing
of frames, borders or links, or advertising, for
you or others anywhere on the Internet, is not
by itself, considered the business of advertis-
ing, broadcasting, publishing or telecasting.

Electronic Chatrooms Or Bulletin Boards

"Personal and advertising injury” arising out
of an electronic chatroom or bulletin board the
insured hosts, owns, or over which the in-
sured exercises control.

Unauthorized Use Of Another's Name Or
Product

"pPersonal and advertlsing injury" arising out
of the unautherized use of another's name or
product in your e-malil address, domain name
or metatag, or any other similar tactics to mis-
lead another's potential customers.

Pollution

"parsonal and advertising injury” arising out
of the actual, alleged or threatened discharge,
dispersal, seepage, migration, release or es-
cape of "pollutants” at any time.

Pollution-Related
Any loss, cost or expense arising out of any:

(1) Request, demand or order that any in-
sured or others test for, monitor, clean
up, remove, contain, treat, detoxify or
neutrallze, or in any way respond to, or
assess the effects of, "pollutants™; or

(2) Claim or suit by or on behalf of a govern-
mental authority for damages because of
testing for, monitoring, cleaning up, re-
moving, containing, treating, detoxifying
or neutralizing, or in any way responding
to, or assessing the effects of, "pollul-
ants".

COVERAGE C MEDICAL PAYMENTS

1.

2.

Insuring Agreement

a.

We will pay medical expenses as described
below for "bodily injury” caused by an acci-
dent:

(1) On premises you own or rent;

(2) On ways next to premises you own or
rent, or

(3) Because of your operations;
provided that:

{1) The accident takes place in the "coverage
territory" and during the policy period;

(2) The expenses are incurred and reported to
us within one year of the date of the acci-
dent; and

(3) The injured person submits to examina-
tion, at our expense, by physicians of our
choice as often as we reasonably require.

We will make these payments regardless of
fault. These payments will not exceed the
applicable limit of Insurance. We will pay rea-
sonable expenses for:

(1) First ald administered at the time of an
accident;

(2) Necessary medical, surgical, x-ray and
dental services, Including prosthetlc de-
vices; and

(3) Necessary ambulance, hospital, profes-
sional nursing and funeral services.

Exclusions

We will not pay expenses for "bodily injury™

a.
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Any Insured
To any insured, except "valunteer workers".
Hired Person

To a person hired to do work for or on behalf
of any insured or a tenant of any insured.

Injury On Normally Occupied Premlises

To a person Injured on that part of premises
you own or rent that the person normally oc-
cupies.

Workers Compensation And Simllar Laws

To a person, whether or not an "employee” of
any insured, if benefits for the "bodily injury”
are payable or must be provided under a

workers' compensation or disabllity benefits
law or a similar law.

Page 6 of 14

AQ @anIEO3

INd 8€:%S5:T 9T0Z/0E/9 OSIN



a, Athletics Activitles

To a person injured while taking parl in athlet-
Ics.

f. Products-Completed Operations Hazard

Included within the "products-completed oper-
ations hazard".

g. Coverage A Exclusions
Excluded under Coverage A.
h. War

Due to war, whether or not declared, or any
act or condition Incident to war. War includes
civil war, insurrection, rebellion or revolution.

SUPPLEMENTARY PAYMENTS - COVERAGES A AND

B
1.

CG 0001 10 01

Wwe willl pay, with respect to any claim we investi-
gate or settle, or any "sult" against an insured we
defend:

a. All expenses we incur.

b. Up to $250 for cost of bail bonds required be-
cause of accldents or traffic law vlolations
arising out of the use of any vehicle to which
the Bodily Injury Liability Coverage applies.
We do not have to furnish these bonds.

c. The cost of bonds to release attachments, but
only for bond amounts within the applicable
limit of Insurance. We do not have to fumish
these bonds.

d. All reasonable expenses Incurred by the in-
sured at our request to assist us in the inves-
tigation or defense of the claim or "suit", in-
cluding actual loss of earnings up to $250 a
day because of time off from work.

e. All costs taxed agalnst the insured in lhe
"suit".

f. Prejudgment interest awarded against the in-
sured on that part of the judgment we pay. If
we make an offer to pay the applicable limit
of insurance, we will not pay any prejudgment
interest based on that period of time after the
offer.

g. All interest on the full amount of any judg-
ment thatl accrues after entry of the judgment
and before we have pald, offered to pay, or
deposited in court the part of the judgment
that is within the applicable limit of insurance.

These payments will not reduce the limits of in-
surance.

If we defend an insured against a "suit" and an
indemnitee of the insured is also named as a party
to the "suit”, we will defend that indemnilee If all
of the following conditions are mel:
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a. The "suit" against the indemnitee seeks dam-
ages for which the insured has assumed the
liability of the indemnitee in a coniract or
agreement that is an “"insured contract;

b. This insurance applies to such liability assum-
ed by the insured;

c. The obligation to defend, or the cost of the
defense of, that indemnitee, has also been as-
sumed by the Insured in the same "insured
contract”;

d. The allegalions in the "suit" and the informa-
tion we know about the "occurrence" are
such that no conflict appears to exlst between
the interests of the insured and the interests
of the indemnitee;

e. Theindemnitee and the Insured ask us to con-
duct and control the defense of that Indemnl-
tee agalinst such "suit" and agree that we can
assign the same counsel to defend the insured
and the indemnitee; and

f. The indemnitee:
(1) Agrees in writing to:

(a) Cooperate with us In the investigation,
sottlement or defense of the "suit";

(b) Immediately send us copies of any de-
mands, notices, summonses or legal
papers received in connection with the
"suit";

(c) Notify any other Insurer whose cover-
age is available to the indemnitee; and

(d) Cooperate with us with respect to co-
ordinating other applicable Insurance
available to the indemnitee; and

(2) Provides us with written authorization to:

(a) Obtain records and other information
related to the "sult”; and

{b) Conduct and control the defense of
the indemnitee in such "suit".

So long as the above conditions are met, attor-
neys' fees incurred by us in the defense of that
indemnitee, necessary litigation expenses incurred
by us and necessary litigation expenses incurred
by the indemnitee at our request will be pald as
Supplementary Payments. Notwithstanding the
provisions of Paragraph 2.b.(2) of Section | - Cov-
erage A - Bodily Injury And Property Damage LI-
ability, such payments will not be deemed to be
damages for "bodily Injury” and "property dam-
age” and will not reduce the limits of insurance.

Our obligation to defend an insured's indemnitee
and to pay for attorneys’ fees and necessary liti-
gation expenses as Supplementary Payments
ends when:
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a. We have used up the applicable limit of insur-
ance in the payment of judgments or sellle-
ments; or

b. The conditions set forth above, or the terms
of the agreement described in Paragraph f.
above, are no longer mei.

SECTION If - WHO IS AN INSURED

1.

CG 00 01 10 01

If you are designated in the Declarations as:

a. An individual, you and your spouse are in-
sureds, but only with respect to the conduct
of a business of which you are the sole own-
er.

b. A partnership or joint venture, you are an in-
sured. Your members, your partners, and their
spouses are also insureds, but only with re-
spect to the conduct of your business.

c. A limited lability company, you are an in-
sured. Your members are also insureds, but
only with respect to the conduct of your busl-
ness. Your managers are insureds, but only
with respect to thelr duties as your managers.

d. An organization other than a partnership, joint
venture or limited liability company, you are
an insured. Your "executive officers" and di-
rectars are insureds, but only with respect to
their duties as your officers or directors. Your
stockholders are also insureds, but only with
respect to their liabllity as stockholders.

e. A trust, you are an insured. Your trustees are
also Insureds, but only with respect to thelr
dutles as trustees.

Each of the following is also an insured:

a. Your "volunteer workers" only while perform-
Ing duties related to the conduct of your busi-
ness, or your "employees”, other than either
your "executive officers” (if you are an organ-
ization other than a partnership, joint venture
or limited liability company) or your managers

- (if you are a limited liability company), but
only for acts within the scope of their employ-
ment by you or while performing duties re-
lated to the conduct of your business. How-
ever, none of these "employees” or "volun-
teer workers" are insureds for:

(1) "Bodily injury” or "personal and adveriis-
ing injury™:

(a) To you, to your partners or members
(if you are a partnership or joint ven-
ture), to your members (if you are a
limited liability company), to a co-
"employee" while in the course of his
or her employment or performing du-
ties related lo the conduct of your
business, or to your other "volunteer
workers" while performing duties re-
lated to the conduct of your business:
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(b) To the spouse, child, parent, brother
or sister of that co-"employee" or
"volunteer worker" as a consequence
of Paragraph (1)(a) above;

{c) For which there Is any obligation to
share damages with or repay someone
else who must pay damages because
of the injury described in Paragraphs
(1)(a) or (b) above; or

(d) Arising out of his or her providing or
failing to provide professional health
care services,

(2) "Property damage" to property:
(a) Owned, occupled or used by,

{b) Rented to, In the care, custody or
control of, or over which physlcal con-
trol is being exercised for any purpose
by

you, any of your "employees”, "volunteer

workéers", any partner or member (if you

are a partnership or joint venture), or any
member (if you are a limited liabllity com-
pany).

b. Any person (other than your "employee” or
»volunteer worker"), or any organization while
acting as your real es}ate manager.

¢. Any person or organization having proper
temparary custody of your property if you die,
but only:

(1) With respect to liability arising out of the
malntenance or use of that property; and

(2) Until your legal representative has been
appointed.

d. Your legal representative if you die, but only
with respect to dutles as such. That represen-
tative will have all your rights and duties un-
der this Coverage Part.

With respect to "mobile equlpment” registered in
your name under any motor vehicle registration
law, any person Is an insured while drlving such
equipment along a public highway with your per-
mission. Any other person or organizatlon respon-
sible for the conduct of such person is also an in-
sured, but only with respect to liability arising out
of the operation of the equipment, and only if no
other insurance of any kind is available to that
person or organization for this liability. However,
no person or organization is an insured with re-
spect to:
a. "Bodily injury” to a co-"employee” of the per-
son driving the equipment; or
b. “Property damage" to propeny owned by,
rented to, in the charge of or occupied by you

or the employer of any person who is an in-
sured under this provision.
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4. Any organization you newly acquire or form, olh-
er than a partnership, joint venture or limited lia-
bility company, and over which you maintain
ownership or majority interest, will qualify as a
Named Insured if there is no other similar insur-
ance available to that organization. However:

a. Coverage under this provision is afforded only
until the 90th day after you acquire or form
the organization or the end of the policy peri-
od, whichever is earlier;

b. Coverage A does not apply to "bodily injury”
or “property damage” that occurred before
you acquired or formed the organization; and

¢. Coverage B does not apply to "personal and
advertising injury” arising out of an offense
committed before you acquired or formed the
organization.

No person or organization is an insured with respect
to the conduct of any current or past partnership,
jolnt venture or limited liability company that is not
showri as a Named Insured in the Declaratlons.

SECTION Il - LIMITS OF INSURANCE

1. The Limits of Insurance shown in the Declaratlons
and the rules below fix the most we will pay re-
gardless of the number of:

a. Insureds;
b. Clalms made or "sults" brought; or

c. Persons or organizations making claims or
bringing "suits".

2. The General Aggregate Limlt [s the most we will
pay for the sum of:

a. Medical expenses under Coverage C;

b. Damages under Coverage A, except damages
because of "bodily injury" or "property dam-
age" included in the "products-completed op-
erations hazard"; and

c. Damages under Coverage B,

3. The Products-Completed Operations Aggregate
Limit Is the most we will pay under Coverage A
for damages because of "bodily injury” and "prop-
erty damage"” included in the "products-completed
operations hazard".

4. Subject to 2. above, the Personal and Advertising
Injury Limit Is the most we will pay under Cover-
age B for the sum of all damages because of all
"personal and advertising injury” sustalned by any
one person or organization.

5. Subject to 2. or 3. above, whichever applies, the
Each Occurrence Limit is the most we will pay for
the sum of:

a. Damages under Coverage A; and

b. Medical expenses under Coverage C

CG 0001 10 01

Copyright, ISO Properties, inc., 2000

because of all "bodily injury" and “property dam-
age" arising out of any one "occurrence”.

6. Subject to 5. above, the Damage To Premises
Rented To You Limit is the most we will pay un-
der Coverage A for damages because of “property
damage" to any one premises, while rented to
you, or in the case of damage by fire, while rent-
ed to you or temporarily occupied by you with
permission of the owner.

7. Subject to 5. above, the Medical Expense Limit is
the most we will pay under Coverage C for all
medical expenses because of "bodlly injury” sus-
tained by any one person.

The Limits of Insurance of this Coverage Part apply
separately to each consecutive annual period and to
any remaining period of less than 12 months, starting
with the beginning of the policy period shown in the
Dedlarations. unless the paolicy period Is extended af-
ter issuance for an additional perlod of less than 12
months. In that case, the additional period will be
deemed part of the last preceding period for purposes
of determining the Limits of Insurance.

SECTION IV - COMMERCIAL GENERAL LIABILITY
CONDITIONS

1. Bankruptcy

Bankruptcy or insolveney of the insured or of the
insured's estate will not relieve us of our abliga-
tions under this Coverage Part.

2. Duties In The Event Of Occurrence, Offense,
Clalm Or Sult

a. You must see to It that we are notified as

soon as practicable of an "occurrence” or an

- offense which may result in a claim, To the
extent possible, notice should include:

(1) How, when and where the "occurrence"
or offense took place;

(2) The names and addresses of any Injured
persons and witnesses; and

(3) The nature and location of any injury or
damage arising out of the "occurrence” or
offense.

b. If a claim Is made or "suit" is brought against
any insured, you must:

(1) Immediately record the specifics of the
claim or "suit" and the date received; and

(2) Notify us as soon as practicable.

You must see to it that we recelve written no-
tice of the claim or "suit" as soon as practic-
able.

c. You and any other involved insured must:

(1) Immediately send us copies of any de-
mands, notices, summonses or legal pa-
pers received in connection with the claim
or "suit”;
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(2) Authorize us to obtain records and olher
information;

(3) Cooperate with us in the investigation or
settlement of the claim or defense against
the "suit"; and

(4) Assist us, upon our request, in the en-
forcement of any right against any person
or organization which may be liable to the
insured because of injury or damage to
which this insurance may also apply.

d. No insured will, except at that insured’s own
cost, voluntarily make a payment, assume any
obligation, or incur any expense, other than
for first aid, without our consent.

Legal Action Against Us

No person or organization has a right under this
Coverage Part:

a. To join us as a party or otherwise bring us in-
to a "suit" asking for damages from an in-
sured; or

b. To sue us on thls Coverage Parl unless all of
its terms have been fully complied with.

A person or organization may sue us to recover
on an agreed settlement or on a flnal judgment
agalnst an Insured; but we will not be fliable for
damages that are not payable under the terms of
this Coverage Part or that are In excess of the ap-
plicable limit of insurance. An agreed settlement
means a settlement and release of liabllity signed
by us, the insured and the claimant or the claim-
ant's legal representative.

Other Insurance

If other valid and collectible insurance is available
to the insured for a loss we cover under Cover-
ages A or B of this Coverage Part, our obligations
are limited as follows:

a, Primary Insurance

This insurance is primary except when b. be-
low applies. If this Insurance is primary, our
obligations are not affected unless any of the
other insurance is also primary. Then, we will
share with all that other insurance by the
method described in ¢. below.

b. Excess Insurance
This insurance Is excess over:

(1) Any of the other insurance, whether pri-
mary, excess, contingent or on any other
basis:

(a) That is Fire, Extended Coverage,
Builder's Risk, Installation Risk or simi-
lar coverage for "your work";
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(b) That is Fire insurance for premises
rented to you or temporarily occupied
by you with permission of the owner;

(c) That is insurance purchased by you to
cover your liability as a tenant for
"property damage" to premises rented
to you or tempararily occupied by you
with permission of the owner; or

(d) If the loss arlses out of the main-
ienance or use of alrcraft, "autos" or
watercraft to the extent not subject to
Exclusion g. of Section 1 - Coverage A
- Bodily Injury And Property Damage
Liability.

(2) Any other primary insurance available to
you covering liabllity for damages arising
out of the premises or operations for
which you have been added as an addi-
tional insured by attachment of an en-
dorsement.

When thils insurance is excess, we will have
no duty under Coverages A or B to defend the
insured against any “suit” if any other insurer
has a duty to defend the insured against that
"suit”. If no other Insurer defends, we will un~
dertake to do so, but we will be entilled to
the Insured’s rights against all those other in-
surers,

When this Insurance is excess over other in-
surance, we will pay only our share of the
amount of the loss, if any, that exceeds the
sum of:

(1) The total amount that all such other insur-
ance would pay for the loss in the ab-
sence of this insurance; and

(2) The total of all deductible and self-insured
amounts under all that other insurance.

Woe will share the remaining loss, if any, with
any other insurance that is not described In
this Excess Insurance provislon and was not
bought specifically to apply in excess of the
Limits of Insurance shown in the Declarations
of this Coverage Part.

Method Of Sharing

If all of the other insurance permits contribu-
tion by equal shares, we will follow this meth-
od also. Under this approach each insurer
contributes equal amounts until it has paid Its
applicable limlt of insurance or none of the
loss remains, whichever comes first.

If any of the other insurance does not permit
contribution by equal shares, we will con-
tribute by limits. Under this method, each in-
surer's share is based on the ratio of its appli-
cable limit of insurance to the total applicable
limits of insurance of all Insurers.
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Premium Audit

a. We will compute all premiums for this Cover-
age Parl in accordance with our rules and
rates.

b. Premium shown in this Coverage Part as ad-
vance premium is a deposit premium only. At
the close of each audit period we will com-
pute the earned premium for that period and
send notice to the first Named Insured. The
due date for audit and retrospective premiums
is the date shown as the due date on the bill.
If the sum of the advance and audit premiums
pald for the policy period is greater than the
earned premium, we will return the excess to
the first Named Insured.

e. The first Named Insured must keep records of
the Informatien we need for premium compu-
tation, and send us copies at such times as
we may request.

Representations
By accepting this policy, you agree:

a. The statements in the Daclarations are accu-
rate and complete;

b. Those statements are based upon representa-
tions you made to us; and

c. We have issued this policy in reliance upon
your representations.

Separation Of Insureds

Except with respect to the Limlts of Insurance,
and any rights or duties specifically assligned in
thls Coverage Part to the first Named Insured,
this insurance applies:

a. As if each Named Insured were the only
Named Insured; and

b. Separately to each insured agaipst whom
claim is made or "suit" Is brought.

Transfer Of Rights Of Recovery Against Others
To Us

If the insured has rights to recover all or part of
any payment we have made under this Coverage
Part, those rights are transferred to us. The in-
sured must do nothing after loss to Impair them.
At our request, the insured will bring “suit" or
transfor those rights to us and help us enforce
them.

When We Do Not Renew

If we decide not to renew this Coverage Part, we
will mail or deliver to the first Named Insured
shown in the Declarations written notice of the
nonrenewal not less than 30 days before the ex-
piration date.

If notice is mailed, proof of mailing will be suffi-
cient proof of notice.

SECTION V - DEFINITIONS

1.
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“Advertisement’ means a notice that is broadcast
or published to the general public or specific mar-
kel segmenis about your goods, products or ser-
vices for the purpose of altracting customers or
supporters. For the purposes of this definition:

a. Nolices that are published include material
placed on the Internet or on similar electronic
means of communication; and .

b. Regarding web-sites, only that part of a web-
site that is about your goods, producis or ser-
vices for the purposes of attracting customers
or supporters is considered an advertisement.

"Auto" means a land motor vehicle, trailer or
semitrailer designed for travel on public roads, in-
cluding any attached machinery or equipment. But
“auto” does not include "moblle equipment”.

"Bodily injury" means bodily Injury, slckness or
disease sustained by a person, including death re-
sulting from any of these at any time.

“"Coverage territory” means:

a. The United States of America (including its
terrtories and possesslons), Puerlo Rlco and
Canada;

b. International waters or airspace, but only if
the injury or damage oceurs in ‘the course of
travel or transportation between any places
included in a. above; or

c. All other parts of the world If the Injury or
damage arises out of:

(1) Goods or products made or sold by you in
the territory described in a. above;

(2) The activities of a person whose home Is
in the territory described In a. above, but
is away for a short time on your business;
or

(3) "Personal and advertising injury” offenses
that take place through the internet or
similar electronic means of communication

provided the Insured's responsibility to pay
damages is determined in a "suit" on the mer-
its, in the territory described in a. above or in
a settlemént we agree to.

"Employee" includes a "lecased worker". "Em-
ployee" does not Include a "temporary worker".

"Executive officer” means a person holding any of
the officer posltions created by your charter,
constitution, by-laws or any other similar govern-
ing document.

“Hostile fire"” means one which becomes uncon-
trollable or breaks out from where it was intended
to be.
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"Impaired property" means tangible property, oth-
er than "your product" or “your work", that can-
not be used or Is less useful because:

b.

It incorporates "your product” or "your work"
that is known or thought to be defeclive, de-
ficient, Inadequate or dangerous; or

You have failed to fulfill the terms of a con-
tract or agreement;

if such property can be restored to use by:

&

The repair, replacement, adjustment or remov-
al of "your product” or "your work"; or

Your fulfilling the terms of the contract or
agreement.

"tnsured contract" means:

A contract for a lease of premises, However,
that portion of the contract for a lease of
premises that indemnifies any person or of-
ganization for damage by fire to premises
while rented to you or temporarily occupied
by you with permission of the owner is not an
"insured contract”;

A sldetrack agreement;

Any easement or license agreement, except in
connection with construction or demolitlon
operations on or within 50 feet of a railroad;

An obligation, as required by ordinancs, to in-
demnify a municipality, except in connection
with work for a municipality;

An elevator malntenance agreement;

That part of any other contract or agreement
pertaining to your business (including an in-
demnlification of a munlcipality in connection
with work performed for a municipality) under
which you assume the tort liability of another
party to pay for "bodily injury” or “"property
damage" to a third person or organization.
Tort liabllity means a liability that would be
imposed by law In the absence of any con-
tract or agreement.

Paragraph f. does not include that part of any
contract or agreement:

(1) That indemnifies a railroad for "bodily in-
jury” or "property damage” arising out of
construction or demolition operations,
within 50 feet of any railroad property and
affecting any railroad bridge or trestle,
tracks, road-beds, tunnel, underpass or
crossing;

(2) That Indemnifies an architect, engineer or
surveyor for injury or damage arising out
of:

(a) Preparing, approving, or failing to pre-
pare or approve, maps, shop draw-

ings, opinions, repors, surveys, field
orders, change orders or drawings and
specifications; or

(b) Glving directions or instructions, or
failing to give them, if that is the pri-
mary cause of the injury or damage;
or

(3) Under which the insured, if an architect,
engineer or surveyor, assumes liability for
an injury or damage arising out of the in-
sured's rendering or failure to render pro-
fessional services, including those listed in
(2) above and supervisory, inspection, ar-
chitectural or englneering activities.

10."Leased worker" means a person leased to yau
by a labor leasing firm under an agreemeant be-
tween you and the labor leasing firm, to petform
duties related to the conduct of your business.
»eased worker" does not Include a “temporary
worker".

11."Loading or unloading” means the handling of
property:

After it is moved from the place where it is
accepted for movement into or onto an alr-
craft, watercraft or "auto"; '

While it is in or on an alrcraft, watercraft or
"auto"; or

While it Is being moved from an alrcraft,
watercraft or "auto" to the place where It Is
finally dellvered;

but "loading or unloading" does not Include the
movement of property by means of a mechanical
device, other than a hand truck, that Is not at-
lached to the aircraft, watercraft or "auto”.

12. "Mobile equipment” means any of the following
types of land vehicles, including any altached ma-
chinery or equipment:
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Bulldozers, farm machinery, forklifts and other
vehicles designed for use principally off public
roads;

Vehicles maintained for use solely on or next
to premises you own or rent;

Vehicles that travel on crawler treads;

Vehicles, whether self-propelled or not, main-
tained primarily to provide mobility to perma-
nently mounted:

(1) Power cranes, shovels, loaders, diggers or
drills; or

(2) Road construction or resurfacing equip-
ment such as graders, scrapers or rollers;

Vehicles nol described in a., b., ¢. or d. above
that are not self-propelled and are maintained
primarily to provide mobility to permanently
attached equipment of the following types:

Page 12 of 14
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(1) Air compressars, pumps and generalors,
including spraying, welding, building
cleaning, geophysical exploration, lighting
and well servicing equipment; or

(2) Cherry pickers and similar devices used to
raise or lower workers,

Vehicles not described in a., b., ¢c. or d. above
maintained primarily for purposes other than
the transportation of persons or cargo.

However, self-propelled vehicles with the fol-
lowing types of permanently attached equip-
ment are not "mobile equipment” but will be
considered "autos™:

(1) Equipment designed primarily for:
(a) Snow removal;

(b) Road maintenance, but not construc-
tion or resurfacing; or

(c) Street cleaning;

(2) Cherry pickers and similar devices mount-
ed on automobile or truck chassis and
used to raise or lower workers; and

(3) AIr compressors, pumps and generators,
Including spraying, welding, building
cleaning, geophysical exploration, lighling
and well servicing equipment.

13."Occurrence" means an accident, including con-
tinuous or repeated exposure to substantlally the
same general harmful conditions.

14. "Personal and advertising injury” means injury, in-
cluding conseguential "bodily injury”, arising out
of one or more of the following offenses:

a.

b.

g.

False arrest, detention or imprisonment;
Malicious prosecution;

The wrongful eviction from, wrongful entry
into, or invasion of the right of private occu-
pancy of a room, dwelling or premises that a
person occupies, committed by or on behall
of Its owner, landlord or lessor;

Oral or wrilten publication, in any manner, of
materlal that slanders or libels a person or or-
ganization or disparages a person's or organ-
ization's goods, products or services;

Oral or written publication, in any manner, of
material that violates a person's right of pri-
vacy;

The use of another's advertising idea in your
"advertisement"; or

Infringing upon another's copyright, trade
dress or slogan in your "advertisement".

15. "Pollutants” mean any solid, liquid, gaseous or
thermmal irritant or contaminant, including smoke,

CG 00 01 10 01

vapor, soot, fumes, acids, alkalis, chemicals and
wasle. Waste includes materials to be recycled,
reconditioned or reclaimed.

16. "Producis-completed operations hazard™

a.

Includes all "bodily injury" and "property dam-
age" occurring away from premises you own
or rent and arising out of "your product” or
"your work" except:

(1) Praducts that are still in your physical
possession; or

(2) Work that has not yet been completed or
abandoned. However, "your work" will be
deemed completed at the earliest of the
following times:

(a) When all of the work called for in your
contract has been completed.

(b) When all of the work to be done' at
the job site has been completed if
your contract calls for work at more
than one job site.

{c) When that part of the work done at a
job site has been put to its Intended
use by any person or organization oth-
er than another contractor or subcon-
tractor working on the same project.

Work that may need service, mainten-
ance, correctlon, repair or replacement,
but which is otherwlse complete, will be
treated as completed.

b. Does not include "badily injury” or "property

damage" arising out of:

(1) The transportation of property, unless the
injury or damage arises out of a condition
in or on a vehicle not owned or operated
by you, and that condition was created by
the "loading or unloading” of that vehicle
by any insured;

(2) The existence of tools, uninstalled equip-
ment or abandoned or unused materials;

or

(3) Products or operations for which the
classification, listed in the Declaralions or
in a policy schedule, states that products-
completed operations are subject to the
General Aggregate Limit.

17."Property damage" means:

a.

Capyright, ISO Properties, Inc., 2000

Physical injury to tangible property, including
all resulting loss of use of that property. All
such loss of use shall be deemed to occur at
the time of the physical Injury that caused if;
or

Loss of use of tangible property that is not
physically injured. All such loss of use shall

Page 13 of 14
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18.

19.

20.

21.

CG 00 01 10 01

be deemed to occur at the lime of the "occur-
rence” that caused it.

For the purposes of this insurance, electronic data
is not tangible property.

As used in this definition, electronic data means
information, facis or programs stored as or on,
created or used on, or transmilled to or from
computer software, including systems and appli-
cations software, hard or floppy disks, CD-ROMS,
tapes, drives, cells, data processing devices or
any other media which are used with electron-
ically controlled equipment.

"Suit” means a civil proceeding in which damages
because of "bodily injury”, "property damage" or
"personal and advertising injury” to which this in-
surance applies are alleged. "Suit" includes:

a. An arbitration proceeding in which such dam-
ages are claimed and to which the insured
must submit or does submit with our consent;
or

b. Any other alternative dispute resolution pro-
ceeding in which such damages are claimed
and to which the insured submits with our
consent.

"Temporary worker"' means a person who Is fur-
nished to you to substitute for a permanent "em-
ployee" on leave or to meet seasonal or short-
term workload conditions.

*\/olunteer worker" means a person who is not
your “employee", and who donates his or her
work and acts at the direction of and within the
scope of dutles determined by you, and Is not
paid a fee, salary or other compensation by you
or anyone else for their work performed for you.

"Your product":

a. Means:

Copyright, ISO Properties, Inc., 2000

(1) Any goods or products, other than real
property, manufactured, sold, handled,
distributed or disposed of by:

(a) You;
(b) Others trading under your name; or

{(c) A person or organization whose busi-
ness or assets you have acquired; and

(2) Conlainers (other than vehicles), "mater-
ials, parts or equipment furnished in con-
nection with such goods or products.

b. Includes

(1) Warranties or representations made at any
time with respect to the fitness, quality,
durability, performance or use of "your
product”; and

(2) The providing of or fallure to provide
warnings or instructions.

c. Does not include vending machines or other
property rented to or located for the use of
others but not sold.

22."Your work":

a. Means:

(1) Work or operations performed by you or
on your behalf; and

(2) Materials, parts or equipment furnished in
connection with such work or operations.

b. Includes

(1) Warranties or representations made at any
time with respect to the fitness, quality,
durability, performance or use of "your
work”, and

(2) The providing of or failure to provide
warnings or Instructlons.

Page 14 of 14
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COMMERCIAL GENERAL LIABILITY
CG 0168 10 92

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

MICHIGAN CHANGES

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART

A. The paragraph relating to prejudgment inlerest in SUPPLEMENTARY PAYMENTS (Section 1} is replaced by the
following:

Prejudgment interest awarded against the insured on that part of the judgment we pay.

B. With respect to the DUTIES Condition (Sectlon IV):

1. Notice given by or on behalf of the insured to our authorized agent, with particulars sufficient to identify
the insured, shall be considered natice to us.

2. The last sentence of paragraph 2.b. is deleted.
3. The reference to paragraph d. is amended to read paragraph e.
4. The followlng is added:

d. Failure to give any notice required by this Condition within the time perlod speclfied shall not invalidate
any clalm made by you if it shall be shown not to have been reasonably possible to glve notice within
the prescribed time period and that notice was given as soon as was reasonably possible.

CG 01 68 10 92 Capyright, Insurance Services Office, Inc., 1992
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COMMERCIAL GENERAL LIABILITY

POLICY NUMBER: L012000892
CG 03 00 01 96

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

DEDUCTIBLE LIABILITY INSURANCE

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART

SCHEDULE
Coverage Amount and Basis of Deduction
PER CLAIM or PER OCCURRENCE
Bodily Injury Liability 3 $
OR
Property Damage Liability $ 500.00 5
OR
3 $

Bodily Injury Liability and/or
Property Damage Liability Combined

(If no entry appears above, information required to complete this endorsement will be shown in the Declarations as applicable to this

cndorsement.)

APPLICATION OF ENDORSEMENT (Enter below any limitations on the application of this endorsement. If no limitation is

cntered, the deductibles apply to damages for all "bodily injury” and "property damage", however causcd):

A. Our obligation under the Bodily Injury Liability and ¢. Under Bodily Injury Liability and/or Property Damage

CG 03 00 01 96

Property Damage Liability Coverages to pay damages on
your behalf applies only to the amount of damages in
excess of any deductible amounts stated in the Schedule
above as applicable to such coverages.
. You may select a deductible amount on either a per claim
or a per "occurrence" basis. Your selected deductible
applies lo the coverage option and to the basis of the
deductible indicated by the placement of the deductible
amount in the Schedule above. The deductible amount
stated in the Schedule above applies as follows:

1. PER CLAIM BASIS. If the deductible amount
indicated in the Schedule above is on a per claim basis,
that deductible applies as follows:

a. Under Bodily Injury Liability Coverage, to all
damages sustained by any onec person because of
"bodily injury";

b. Under Property Damage Liability Coverage, to all
damages sustained by any onc person because of
“property darnage"; or

Copyright, Insurance Services Office, Inc., 1994

Liability Coverage Combined, to all damages sustaincd by
any one person because of:
(1) "Bodily injury";
(2) "Property damage"; or
(3) "Bodily injury” and "property damage"
combined
as the result of any one "occurrence”.

If damages are claimed for care, loss of services or death
resulting at any time from "bodily injury", a scparale deductible
amount will be applied to each person making a claim for such

damages.

With respect to “property damage", person includes an
organization.

Page 1 of 2
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2. PER OCCURRENCE BASIS. If the deductible amount
indicated in the Schedule above is on a "per occurrence”
basis, that deductible amount applies as follows:

a. Under Bodily Injury Liability Coverage,
to all damages because of "bodily injury";

b. Under Property Damage Liability Coverage, to all
damages because of "'property damage"; or

c. Under Bodily Injury Liability and/or Property Damage
Liability Coverage Combined, to all damages because
of:

(1) "Bodily injury";

(2) "Property damage"; or

(3) "Bodily injury” and "property damage" combined

Page 2 of 2

Copyright, Insurance Services Office, Inc.,

as the result of any one "occurrence”, regardless of the number
of persons or organizations who sustain damages becausc of

thot “occurrence”.

C. Thc terms of this insurance, including those with
respect to:

1. Our right and duty to defend the insured against any
"suits” secking those damages; and

2. Your duties in the event of an "occurrence”,
claim, or "suit"

apply irrespective of the application of the deductible amount,

D. We may pay any part or all of the deductible amount (o
cffect settlement of any claim or "suit" and, upon
notification of the action taken, you shall promptly
reimburse us for such part of the deductible amount as has

been paid by us.

CG 03 00 01 96

INd 8E:+5:T 9T0Z/0E/9 DS Ad AaAIFD3Y



COMMERCIAL GENERAL LIABILITY

POLICY NUMBER: L0O12000892
CG 20 10 10 01

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED - OWNERS, LESSEES OR
CONTRACTORS - SCHEDULED PERSON OR
ORGANIZATION

This endorsement modifles insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name of Person or Organization:
Steenberg Brothers inc

P O Box 127

Bark River Ml 49807

ement will be shown in the Declarations as

(If no entry appears above, information required to complete this endors
applicable to thls endorsement.)

A. Section Il - Who Is An Insured Is amended to include (1) All work, Including materials, parts or
as an insured the person or organization shown In equlpment furnished In connection with such
the Schedule, but only with respect to liabllity arlsing work, on the project (other than service,

out of your ongoing operations performed for that maintenance or repairs) to be performed by or
insured. on behalf of the additional insured (s) at the

B. With respect to the Insurance afforded to these site of the covered operations has been

additional insureds, the following exclusion is added: completed; or
(2) That portion of "your work" out of which the

2. Excluslons i B
) " . " injury or damage arises has been put to its
Th:f"’ insurance does nol apply to "bodily Injury intended use by any person or organization

or "property damage" occurring after: other than another contractor or

subcontractor engaged in performing
operations for a principal as a part of the
same project.

CG 2010 10 01 @ ISO Propetties, Inc., 2000 Page 1 of 1
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COMMERCIAL GENERAL LIABILITY
CG 21730108

THIS ENDORSEMENT CHANGES THE POLICY.-PLEASE READ IT CAREFULLY.

EXCLUSION OF CERTIFIED ACTS OF TERRORISM

This endorsement modifies insurance provided under the followlng:

COMMERCIAL GENERAL LIABILITY COVERAGE PART .
LIQUOR LIABILITY COVERAGE PART

OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART

POLLUTION LIABILITY COVERAGE PART

PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART

RAILROAD PROTECTIVE LIABILITY COVERAGE PART
UNDERGROUND STORAGE TANK POLICY

A. The féllowing exclusion is added: 2.

This insurance does not apply to:
TERRORISM

"Any injury or damage" arlsing, directly or indirectly,
out of a "certifled act of terrorlsm”.

B. The following definitions are added:

1. For the purposes of this endorsement, "any
Injury or damage" means any injury or damage
covered under any Coverage Part to which this
endorsement Is applicable, and includes but is
not limited to "bodily injury”, "property damage™,
“personal and advertising injury”, “injury" or
vanvironmental damage" as may be defined in
any applicable Coverage Part.

nCertifled act of terrorlsm" means an act that
is certlfied by the Secretary of the Treasury,
in concurrence with the Secretary of State
and the Atltorney General of the United
States, to be an act of terrorlsm pursuant to
the federal Terrorism Risk Insurance Act. The
criterla contained in the Temorism Risk
Insurance Act for a ‘“certified act of
terrorism” include the following:

a. The act resulted In Insured losses In
excess of $5 million in the aggregate,
attributable to all types of insurance
subject to the Terrorism Risk Insurance
Act; and

b. The acl is a violent act or an act that Is
dangerous to human life, properly or
infrastructure and is commlitted by an
indlvidual or individuals as part of an effort
to coerce the clvillan population of the
United States or to influence the policy or
affect the conduct of the United States
Government by coercion.

CG 21730108 ©1SO Properties, Inc., 2007 Page1of1 O
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ATLANTIC CASUALTY INSURANCE COMPANY

THIS ENDORSEMENT CHANGES THE POLICY, PLEASE READ IT CAREFULLY.

EXCLUSIONS/LIMITATIONS - COMBINATION ENDORSEMENT - CONTRACTORS

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

EXCLUSION — COMMUNICABLE DISEASE

We do not cover any claim, loss, costs or expense for “bodily injury”, "property damage”, or “personal and
advertising Injury” arising out of the transmission of or alleged transmission of any communicable disease.

AGL-001 1/03
EXCLUSION — LEAD-BEARING SUBSTANCE

We do not cover any claim, loss, costs or expense for “bodily injury”, “personal and advertising injury”
caused by plumbism (lead poisoning) or any disease or allment caused by or aggravated by exposure,

consumption or absorption of lead.

We do not cover any claim, loss, costs or expense for "property damage" arising out of the actual or alleged
presence of lead in any form, including the costs of remedial investigalions or feasibility studies, or to the
cost of testing, monitoring, cleaning up or removal of any lead-bearing substance.

AGL-002 1/03
EXCLUSION — PUNITIVE DAMAGES

We do not cover any clalm of or indemnification for punitive, exernplary and/or statutorily enhanced damages,
Including, but pot limiled to, mulliple damages, I a “suit” seeking both compensetory and punilive,
pxemplary and/for statutorily enhanced damages, including, but not limited ta, mulliple damages has been
brought against you for a claim covered by this policy, we will provide defense for such aclion. We will nol
have any obligation to pay for any Gosts, interest or damages allributable to punitive, exemplary andfor
statulorily enhanced damages, including, but nol limited 1o, multiple damages.

AGL-003 1/08

EXCLUSION -~ ASBESTOS OR SILICA

We do not cover any liability, claim, loss, cesls or expenses for "bodily injury”, “personal and advertising
injury” caused by asbestosis, silicosis, mesothelioma, emphysema, pneumoconiosis, pulmonary fibrosis,
pleuritis, endothelloma or any luny disease or any ailment caused by, or aggravated by exposure, inhalation,
consumption ar absorplion of asbeslos of sllica.

We do not cover any liability, claim, loss, costs or expense for “propertly damage” due to or arising out of the
actual or alleged presence of asbestos or silica in any form, Including the cost of remedial investigations or
feasibility studies, or to the cost of testing, monitoring, cleaning and removal of any property or subsiance.

AGL-004 1/08

AGL-CO 08/09 This document conlains copyrighted material of the Insurance Services Office, Inc. Page 1 of 10
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ATLANTIC CASUALTY INSURANCE COMPANY

EXCLUSION — INDEPENDENT CONTRACTORS / SU BCONTRACTORS

You or any insured are not covered for claims, loss, cosls or expense arising out of the action(s) or inaction(s)
of independent cantractors / subconiraciors for oron behalf of any insured; or for the negligent hiring, training.
supervision, direction, inspection, investigation, management or retention of independent

contractors/subcontractors on behalfl of any insured.

AGL-005 1/08
ROOFING LIMITATION ENDORSEMENT

We do not cover claims, loss, costs or expense arising out of "badlily injury”, "personal injury” or “property
damage" as a result of any operations, from Initial inspection and pre-installation work to ongoing operations
and including complated operations, involving any hot tar, wand, sprayed or sprayed-on material, lorch or heat
applications, hot membrane roofing or any membrane roofing system raquiring heal for application.

AGL-009 1-08
CLASSIFICATION LIMITATION

This insurance does not apply to and no duty to defend is provided for "bodily injury”, "property damage”,
"personal and advertising injury” or medical payments unless the "bodily injury", "property damage”, "personal
and advertising Injury” or medical payments arise out of the classification(s) shown on the Commercial General
Liability Coverage Declarations, its endarsements or supplements.

AGL-015 1-08
EXCLUSION - RAIN, SNOW AND HAIL PROPERTY DAMAGE HAZARD

We do not cover claims, loss, costs or expense due to "property damage" arising out of rain, snow, hall or any
combination of these if a suitable waterproof temporary covering, able to wilhsland the normal elements and
large enough to cover the area being worked on, has not been properly secured in place. This cover is to be
put into place any time the contractor leaves the job site.

AGL-035 1-08
EXCLUSION — CLAIMS IN PROCESS

Paragraphs b. (3) , ¢. and d. under Insuring Agreement of Sectlon | — Coverage A — bodlily Injury and Property
Damage Liability, are deleted. The following is added to 2. Exclusions under Section | — Coverage A — bodily

Injury and Property Damage Liability:

1. any loss or claim for damages arising out of or related to "bodily injury” or “property damage”, whether
known or unknown:
a. which first occurred prior to the inception date of this policy; or
b. which is, or is alleged to be, In the process of occurring as of the inception date of this pollcy.
2. any loss or claim for damages arising out of or related to “bodily injury” or “property damage”,

whether known or unknown, which is in the process of settlement, adjustment or “suit” as of the
inception date of this policy.

We shall have no duty to defend any insured against any loss, claim, “suit” or other proceeding alleging
damages arising out of or relaled to "bodily injury” or "propertly damage" to which this endorsement applies.

AGL-048 1/03
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ATLANTIC CASUALTY INSURANCE COMPANY

EXCLUSION - EIFS

We do not cover claims, loss, cost or expense for "Bodily injury”, Property demage” or "Personal and
Adverising injury” arising from the design, manufaclure, conslruction, fabrication, preparation, installation,
application, maintenance or rapair, including remodeling, service, correction, or replacement, of an exterior
insulation and finish syslem_(commenly referred to as synthetic stucco or EIFS) or any part thereof, or any
Subslantially similar system or any part thereof, including the application or use of candilioners, primers,
accessories, flashings, coatings, caulking or sealants in conneclion with such a syslem.

For the purpose of this endorsement, an exterior insulation_and finish _system means an exterior cladding or
finish system used on any part of any struclure, and consisting of:

a) a rigid or semi-rigid insulation board made of expanded polystyrene or other materials, and

b) the adhesive and/or mechanical fasteners used to attach the insulation board to the substrate, and

¢) a reinforced base coat, and

d) a finish coat providing surface texture and color.

AGL-050 1/07

EXCLUSION — MOLD, BACTERIA, VIRUS AND ORGANIC PATHOGEN LIABILITY

The following supercedes the terms and conditions of this policy. This insurance does not apply:

1. 1o any alleged "bodily injury”, “property damage”, "personal and advertising injury”;

to any alleged damages for davaluation of property or for the taking, use or acquisition or
interference with the rights of others in property or air space;

to any loss, cost or expense, Including but not limited to fines, penalties and attorney fees,
arising out of any governmental direction or request, or any private party or citizen action,
that an insured test for, monitor, clean up, remave, contain, treat, detoxify or neutralize

“organlc pathogens"”, or
4. to any litigation or administration procedure in which an insured may be involved as a party;

arising directly, indirectly, or in concurrence or inany sequence out of actual, alleged or threatened existence,
exposure to, discharge, dispersal, release ar escapg of "organic pathogens”, whether or not such actual,

alleged or threatened existonce, dischiarge, d_lsp,ergjsjl_, release or escape is sudden, accidental or gradual in
nature.

In addition, this insurance does not apply to any alleged "bodily injury”, "properly damage”, "personal and
" loss, cost or expense Including bul not limited to fines, penalties and attorney feaes,

advartising Injury”,
arsing out of or related to any form of "arganic palhogens”, whether or not such actual, alleged or
threatened existence, exposure to, discharge, dispersal, release or escape is negligently or Intentionally

caused by any person or enlily and whethier or not the lability of any insured is alleged to be direct or
vicarious. This exclusion also applles whethor or not such Injury, damage, devaluation, cost or expense is

expacted or intended from the standpoint of any insured.

"Organic pathogen” means any organic irritant or contaminant, including but not limited to mold, fungus,
bacteria or virus, including but not limited to their byproducts such as mycotoxin, mildew, or biogenic

aerosol.

All other terms and conditlons remain unchanged.

AGL-054 1/05
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ATLANTIC CASUALTY INSURANCE COMPANY

EXCLUSION OF INJURY TO EMPLOYEES,
CONTRACTORS AND EMPLOYEES OF CONTRACTORS

Exclusion e. Employer's Liability of Coverage A. Bodily Injury and Property Damage Liability (Section 1 —
Coverages) is replaced by the following:

This insurance does not apply to:

0] “bodily injury” to any “employee” of any insured arising out of or In the course of:

(a) Employment by any insured; or

(b) Performing duties related to the conduct of any insured's business;
(i) "bodily injury” to any “contractor” for which any insured may become liable in any capacity; or
(iii) “bodily injury" sustained by the spouse, child, parent, brother or sister of any "employee" of

any insured, or of a “contractor”, as a consequence of any injury to any person as set forth in
paragraphs (i) and (i) of this endorsement.

This excluslon applies to all claims and “suits” by any person or organization for damages because of "bodlly
injury” to which this exclusion applies including damages for care and loss of services.

This exclusion applies to any obligation of any insured to indemnify or contribute with another because of
damages arising out of “bodily injury” to which this exclusion appliles, including any obligation assumed by an

insured under any contract.

With respect to this endorsement only, the definition of “Employee” in the DEFINITIONS (Section V) of

CG0001 is replaced by the following:

“Employee” shall include, but is not Hmited to, any person or persons hired, loaned, leased,
contracted, or volunteering for the purpose of providing services to or on behalf of any insured,
whether or not pald for such services and whether or not an Independent contractor.

wcontractor” shall include but is not limited to any independent contractar or

As used in this endorsement,
any developer, any property ownar, any independant

subcontractor of any Insured, any general conltraclor,
contractor or subcontractor of any general contraclor, any independent contractor or subcontraclor of any

developar, any indopendent conlraclor or subcontractor of any propetly owner, and any and all porsons
working for and or providing services and or materials of any kind for thase persons or entities mentioned

herein.

Al other terms and conditions remain unchanged.

AGL-055 8/05
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ATLANTIC CASUALTY INSURANCE COMPANY

LIMITATION — DUTY TO DEFEND

Where there is no coverage under this policy, there is no duty to defend any insured. We are entitled to all
rights of reimbursement from you or any insured or indemnitee for sums paid under this policy if it is
determined that there is no coverage under the lerms, conditions or exclusions of this policy.

Our determination regarding a defense obligation under this policy may be made on evidence or information
extrinsic to any complaint or pleading presented to us.

We have the right but not the duty to defend. The preceding sentence only applies to those qualifying as an
additional insured by way of an additional insured endorsement.

AGL-056 1/08

TOTAL POLLUTION EXCLUSION ENDORSEMENT

Exclusion f. under paragraph 2., Exclusions of Section | - Coverage A — Bodily Injury and Property Damage
Liabillty is replaced by the following:

This insurance does not apply to:
f. Pollution

(1) "Bodily injury” or "property damage” which would not have occurred in whole or in part but for
the actual, alleged or threatened discharge, dispersal, seepage, migration, release or escape of
“poillutants” at any time. .

(2) Any loss, cost or expense arising out of any:

(a) Request, demand, order or statutory requirement that any insured or others test for,
monltor, clean up, remave, contain, treat, detoxify or neutralize, or in any way respond to, or

assess the effects of "pollutants”: or

(b) Claim or “"sult" by or on behalf of a governmental authority for darnages because of tesling for,
monitoring, clean up, removing, containing, treating, detoxifying, or neutralizing or in any way responding to,
or assessing the effects of “pollutants”.

The Definition of “Pollutants” in Sectlon V — Definitions is deleted and replaced by the following:

“Poliutants” means solid, liquid, gaseous, or thermal irritant or contaminant or all material for which a Material
Safety Data Sheet is required pursuant to federal, state or local laws, where ever discharged, dispersed,
seeping, migrating or released, including onto or into the air or any air supply, walar or any water supply or
land, including but not fimited to petroleum, oll, heating oll, gasoline, fuel oil, carban monoxide, induslrial
waste, acid, alkalls, chemicals, waste, treated sewage; and assoclaled smoke, vapor, sool and fumes rom
said substance. Waste includes material to be recycled, reconditioned, or reciaimad.

AGL-064 11/07
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ATLANTIC CASUALTY INSURANCE COMPANY

EXCLUSION — CHROMATED COPPER ARSENATE (CCA)

We do not cover any claim, loss, costs or expense for "bodlly injury" or “personal and advertising injury” or
any ailment caused by, or aggravated by exposure, inhalation, consumption or absorption of Chromated

Copper Arsenate (CCA).

We do not cover any claim, loss, costs or expense for "property damage" due to or arising out of the actual
or alleged presence of Chromated Copper Arsenate (CCA) in any form, Including the cosl of remedial
investigations or feasibility studies, or to the cost of testing, moniltoring, cleaning or removal of any property

or substance.

AGL-065 1/05

MAXIMUM AVAILABLE LIMIT OF INSURANCE ENDORSEMENT

When two of more coverage forms, coverage parts or policies issued by us:

This endorsement applies to all coverage forms or coverage parts and policies providing bodily injury and
property damage liability and/or damage to premises rented to you and/or medical payments and/or
products-completed operations and/or personal and advertising Injury coverage.

For any loss, claim, cost or expense arising out of one occurrence:

If this Coverage Form and any other Coverage Form or policy Issued to you by us or any company affiliated
with us apply to the same occurrence, the maximum per occurrence Limit of Insurance under all the Coverage
Forms or policies shail not exceed the highest appilcable Limit of Insurance under any one Coverage Form or

policy.

This endorsement applies to any insured including but not limited to any additional insured.

AGL-066 8/05

EXCLUSION —~ EXPECTED OR INTENDED

Exclusion 2.a. of the Commerclal General Liability Coverage Form Is deleted in its entirety and replaced
by the following:

a) "Bodily injury" or “property damage” expected or intended from the standpoint of any insured.

AGL-068 01/07
EXCLUSION — SNOW/ICE REMOVAL

We do not cover any claim, loss, costs or expense for “bodily Injury or "property damage" arising from
“your” operations or completed operations for the removal of snow and/or ice. This exclusion does not apply
If “you” remove snow or ice from any premises whose address Is shown on the palicy that you own or rent.

AGL-069 01/07
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ATLANTIC CASUALTY INSURANCE COMPANY

EXCLUSION — WORK IN CALIFORNIA, SOUTH CAROLINA OR NEVADA
We do not cover any claim, loss, costs or expense for "bodily injury”, "property damage" or “personal injury

or advertising" arising from any construction or construction related operations, or construction or
construction related completed operations in the states of California, South Carolina or Nevada.

AGL-070 01/08

TERMS, CONDITIONS, AND PREMIUM

This policy’s terms, conditions and premiums are subject to change In accordance with our rates and rules in
offect at the Lime of the renewal, continuation or annlversary.

AGL-071 01/07

EXCLUSION — EARTH MOVEMENT

We da not cover any claim, loss, costs or expense for "bodlly injury” or “property damage" or “personal and
advertising injury” arising out of, caused by, resulling from, attributable to or contributed to, aggravated by,
or related to earthquaks, landslide, mud flow, subsidence, settling, slipping, falling away, shrinking, caving in,
shifting, eroding, rising, heaving, tilting or any other movement of land, earth or mud.

AGL-072 1/07

MENTAL INJURY EXCLUSION

We do not cover any claim, loss, costs or expense arising out of emotional distress, mental angulsh,
humiliation, mental distress, mental injury, mental suffering, worry, annoyance, anxiety, inconvenlence,
depression, dissatisfaction, or shock to the nervous system or any physical manlfestation of any of the
forgoing, or any similar injury unless It arises out of actual physical injury to that person.

AGL-073 01/07

OUR RIGHT TO SELECT COUNSEL

We have the right to select counsel to represent any insured.

In the event that you or any insured or indemnitee are entitlad by law lo selact independent counsel lo defend
you or any insured or indemnitee at the Company's expense and you or any insured or indemnitee elect ta
select such counsel, the attorney's fees and all other liligation expenses we must pay are limiled to the rates
we actually pay to counsel we retain in the ordinary course of business in the defense of similar ¢laims in the

community where the claim arose or is being defended.

AGL-074 11/07
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ATLANTIC CASUALTY INSURANCE COMPANY

EXCLUSION —~ CLAIMS IN PROCESS

The following exclusion Is added to 2. Exclusions under Section | - Coverage B Personal and Adverlising
Injury Liability:

1. any loss or claim for damages arising out of or related to “Personal and Advertising Injury Liability” ,
whether known or unknown:

a. which first occurred prior to the inception date of this policy; or
b. which is, oris alleged to be, In the process of occurring as of the inception date of this

policy.

2. any loss or claim for damages arising out of or related to “Personal and Advertising Injury Liability”,
whether known or unknown, which is in the process of settlement, adjustment or "gult" as of the

inception date of this policy.

We shall have no duty to defend any insured against any loss, claim, “suit” or other proceeding alleging
damages arising out of or related to “Personal and Advertising Injury Llability” to which this endorsement

applies.
AGL-076 12-07

AMENDED DEFINITIONS AND USE OF EXTRINSIC EVIDENCE

Section V - DEFINITIONS: 3. is amended by adding this paragraph to the Commerdclal General Liabllity Form:
We may look to extrinsic evidence outside of the facts plead by any claimant to determine whether a
lawsuit is seeking "Bodily Injury.”

Sectlon V — DEFINITIONS: 14. h. Is added to the Commercial General Liability Form:

h. We may look to extrinsic evidence outside of the facts plead by any claimant to determine
whether a lawsuit Is seeking “Personal and Advertlsing Injury.”

Section V — DEFINITIONS; 17. c. and d. Is added to the Commercilal General Llability Form:

c. “Property Damage” does not include any cost or expense 1o repair, replace, or complete any
work to any property that you (or any Insured) are otherwise obligated to repair, replace or
complete pursuant to the terms of any contract with any person.

d. We may look to extrinsic evidence outside of the facts plead by any claimant to determine

whether a lawsuit is seeking "Property Damage.”

AGL - 077 1-08

LIMITATION — IMPORTED DRYWALL

We do nol cover any claim, loss, costs or expense for “bodily injury” or "property damage” arising
out of “your product” or “your work"” resulling from any paper-coated, gypsum-filled paneling, which
may be known by various narmes including, but not limited to drywall, wall board, sheetrock, gypsum
board, or plasterboard that was nol manufactured in the United States or Canada.

AGL-079 06-09
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ATLANTIC CASUALTY INSURANCE COMPANY

EXCLUSION — NEW ENTITIES
Paragraph 4. of WHO IS AN INSURED ( Section Ity does not apply.

CG 21 36 01 96

EMPLOYMENT — RELATED PRACTICE EXCLUSION

A, The following exclusion is added to paragraph 2., Exclusions of Coverage A — BODILY INJURY AND
PROPERTY DAMAGE LIABILITY (Section | — Coverages):

This insurance does not apply to:
“Bodily Injury” to:

1) A person arising out of any:

(a) Refusal to employ that person;

(b) Termination of thal person's employment; or

(c) Employment-related practices, policigs, acts or omissions, such as coercion, demation,
evaluation, reassignment, discipline, defamatlon, harassment, humiliation or discrimination

directed at that person; or

2) The spouse, child, parent, brother or sister of that person as a consequence of “bodily injury” to that
person at whom any of the employment-related practices described in paragraphs (a), (b), or (¢) above
is directed.

This excluslon applies:

1) Whether the insured may be Hable as an employer or in any other capacily; and
2) To any obligation to share damages with or repay someone else who must pay damages because of

the injury.

B. The following exclusion is added to Paragraph 2., Excluslons of Section | - Coverage B — Personal And
Advertising Injury Liabllity

This insurance does not apply to:

"Personal and advertising injury” to:

1) A person arlsing out of any:

d) Refusal to employ that person;

b) Terminatlon of that person's employment; or

c) Employment-related practices, policles, acts or omissions, such as coercion, demotion, evaluation,
reassignment, disclpline, defamation, harassment, humillation or discrimination directed at that

person ofr
2) The spouse, child, parent, brother or sister of that person as a consequence of “personal injury” to that
persan at whom any of the employment-related practices described In paragraphs (a), (b), or (c) above
is direcled.

This exclusion applies:

1) Whether the Insured may be liable as an employer or in any other capacity; or
2) To any obligation to share damages with or repay someone else who must pay damages because of the
injury.

CG 2147 7/98
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ATLANTIC CASUALTY INSURANCE COMPANY

EXCLUSION — VOLUNTEER WORKERS
A. Paragraphs 2.a. Exclusions of Section | — Coverage C — Medical Payments is replaced by the following:
We will not pay expenses for "bodily injury”:
a. To anyinsured

B. Paragraphs 2.a. and 2.b, of Section Il - Who Is An Insured are replaced by the following:

1. Each of the following is also an insured:

a. Your "employees", other than either your "executive officers" (if you are an organization other
than a partnership, joint venture or limited liability company) or your managers (if you are a limited
liabllity company), but only for acts within the scope of thelr employment by you or while
performing duties related to conduct of your business. However, none of lhese “employees” is an
insured for:

1) *Bodily injury" or "personal and advertlsing Injury™

(a) To you, to your partners or members (If you are a partnership or joint venture), to your
members (if you are a limiled liability company), or to a co-"employee" or while that
co-"“employee” is either In the course of his or her employment or performing duties related

to the conduct of your business;

(b) To the spouse, child, parent, brother or sister of that co-"employee™ as a consequence of
Paragraph (1) (a) above;

(c) For which there is any obligation to share damages with or repay someone who must pay
damages because of the injury described In Paragraphs (1) (a) or (b) above; or

(d) Arising out of his or her providing or failing to provide professional health care services.

(2) "Property damage” to property:
(a) Owned , occupied or used by,
(b} Rented to, In the care, custody or control of, or over which physical control is being

exercised for any purpose by

you, any of your "employees”, any partner or member (if you are partnership or joint
venture), or any member (if you are a limited llabllity company).

b. Any person (other than your "employes”), or any organization while acting as your real estate
manager.

C. Definltion 20. “volunteer worker” of Section V — Definltions Is deleted.

CG 21 66A 01/07
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ATLANTIC CASUALTY INSURANCE COMPANY

THIS ENDORSEMENT CHANGES THE POLICY., PLEASE READ IT CAREFULLY

EXCLUSION - DESIGNATED OPERATIONS (ALL HAZARDS IN CONNECTION WITH
SUBWAY, TUNNEL, BRIDGE AND DAM CONSTRUCTION OR OPERATION)

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

We do not cover claims, loss, costs or expenss from “bodily injury™, “property damage™ or “personal and advertising
injury,” arising out of pile driving, ¢aisson, cofferdam, subway, tunnel, bridge, dam, subaqueous, or dredging
construction or operations.

AGL-010 Edition 1/04
©SIG 1997 All Rights Reserved
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ATLANTIC CASUALTY INSURANCE COMPANY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY,

PREMIUM AUDIT OR INSPECTION -~ DEPOSIT PREMIUM

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY COVERAGE

Conditions (Section IV), Commercial General Liability i$ amended as follows:

5.

Premium Audit

Paragraph " b." is deleted and replaced by the following:

b)

Premium shown in this Coverage Part as advance premium is a minimum and deposit
premium. It shall be determined based on an estimate of your exposures for the policy year.
At the close of each audit period, or after expiration or cancellation of this policy, or during
the policy term, we may, at our discretion, compute the policy premium based on your
actual records, a telephone inspection or survey, physical inspection or survey, self-audit or
an audit conducted of your actual records. If we do thls computation and the premium
developed is greater than the advance premlum, the additional premium is due and
payable. Additional premium may be generated by additional exposure(s) including but not
limited to increases in the rating basis or classification changss. If any additional premium is
not paid promptly the policy may be canceled at our discretion. If the total earned premium
for the policy period is less than the advance premium, then the advance premium is the
minimum premium and not subject to further adjustment.

AGL-012 Edition 1/08 © SIG 1997 All Rights Reserved
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ATLANTIC CASUALTY INSURANCE COMPANY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CLASSIFICATION LIMITATION

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

This insurance does not apply to and no duty to defend is provided for "bodily injury”,
"property damage", "personal and advertislng injury” or medical payments unless the
"bodily injury”, "property damage", "personal and advertising Injury" or medical payments
arise out of the classification(s) shown on the Commercial General Liability Coverage
Declarations, its endorsements or supplements.

AGL-015 Edition 1/08 ©SIG 1997 All Rights Reserved
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ATLANTIC CASUALTY INSURANCE COMPANY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION- OVERCUT

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:

COMMERCIAL GENERAL LIABILITY

We do not cover any claim, loss, costs or expense for "property damage" arising out of
"over-cutting of timber" or other vegetation by any “insured" or any contractors working for or
acting on behalf of any "insured".

The following definition is added to Section V - Definitlons:
"Over-cutting of timber" means the cutting, felling, logging or destruction of timber or other

vegetation not owned, leased or under contract or agreement to log or lumber by or for you
whether such contract or agreement is written or oral.

AGL-029 Edilion 01/05 Copyright SIG 1897 All Rights Reserved
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ATLANTIC CASUALTY INSURANCE COMPANY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY

EXCLUSION - PROPERTY DAMAGE (FORESTRY SERVICES PROVIDED BY OR
ON BEHALF OF ANY INSURED)

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE FOLLOWING:
COMMERCIAL GENERAL LIABILITY COVERAGE

We do not cover any claim, loss, costs or expensc for:
1. ‘‘property damage™

a) due to fire; or
b) however caused, to any vehicle while being loaded or unloaded,
with respect to this exclusion, “while being loaded or unloaded” means the handling of property:

1) After it is moved from the place where it is accepted for movement into or onto a vehicle;
2) Walile it is on a vehicle; or
3) While it is being moved from a vehicle to the place where it is finally delivered.

2, *bodily injury,” “property damage” or “personal and advertising injury” arising out of the ownership, storage, use
or application of hetbicides, insecticides or pesticides for which you are required to be licensed or certified by any
government unit or agency. )

3. “bodily injury,” “property damage’ or “personal and advertising injury” arising out of an error, omission, defect, or
deficiency in any test performed, or an evaluation, consultation or advice given by or in behalf of any “insured”; oc
the reporting of or reliance upon any such test, ovaluation, consultation or advice.

AGL-040 Edition {/03
CEIG 1997 All Rights Reserved
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FILE
STATE OF MICHIGAN
32ND JUDICIAL CIRCUIT a9 s
ONTONAGON COUNTY
ATLANTIC CASUALTY INSURANCE B e
COMPANY, A Foreign Corporation,
Plaintiff
FILE: 0-2014-000065-CZ
A%
Hon. Janis M. Burgess
GARY GUSTAFSON and Presiding Circuit Court Judge
ANDREW AHO,

Defendants/

David 8. Anderson (P 81213)  Steven L. Pence (P27172)  Alan D. Penskar (P41759)
WARD, ANDERSON, PORRIT PENCE & NUMINEN, P.C. HARRIS, GOYETTE &

BRYANT & LORD WINTERFIELD, PLC
Attorney for Plaintiff Attorney for Def. Gustafson Attorney for Def, Aho

4190 Telegraph Rd Ste. 2300 1056 Meeske Avenue G-5111 W, Bristol Rd. Ste A
Bloomfield Hills MI 48302 Marquette M1 49855 Flint MI 48607

(248) 693-1440 (906) 226-2680 (810) 280-1400

OPINION GRANTING MOTION FOR SUMMARY DISPOSITION
AND DENYING COUNTER MOTION FOR SUMMARY
DISPOSITION

BACKGROUND OF THE CASE

The facts of this case are not in dispute. Defendant Gary Gustafson d/b/a
Gustafson Excavating and Septic Systems [Gustafson] was hired by
Defendant Andrew Aho [Aho] to perform drainage work around a pond
located on property owned by Aho. Plaintiff Atlantic Casualty Insurance
Company [Atlantic Casualty] provided Commercial General Liability
Coverage for Gustafson’s business. That policy is the subject of this
declaratory judgment action.

While Gustafson’s company performed contracted work on Aho’s property
Defendant Aho was injured. A Gustafson employee was shredding thick
brush with a brushhog and Aho was observing his work. A piece of debris
flew out from the brushhog and struck Aho in the eye, causing severe bodily

injury including some visjon loss. The injury was immediately reported to

1
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Gustafson’s insurance agent, who assured Gustafson that the matter was
covered by his policy. Upon review by Atlantic Casualty, however, the claim
was denied as not within the coverage provided.

Defendant Aho filed a personal injury lawsuit against Defendant Gustafson
in Ontonagon County Circuit Court case number 2013-000021-CZ, based on
these facts. Gustafson tendered the defense to Atlantic Casualty. Atlantic
Casualty seeks a declaratory judgment from this court on whether the policy
in question provides coverage or a duty to defend Defendant Gustafson
against the Aho claim.

The parties are in agreement that this is purely a question of law for the
court to determine by means of the summary disposition motion (and counter
motion) presently before the court pursuant to MCL 2.116 (C)(10) and MCL
2.116 ().

STANDARD OF REVIEW

MCR 2.116(C){(10)

In deciding a motion brought under this court rule, the court must consider

affidavits and other documentary evidence, in addition to the pleadings
submitted by the parties. Spiek v Dep’t of Transp, 456 Mich 331; 572 NW2d
201 (1998). If the moving party’s submissions meet its initial burden of
showing that there are no genuine issues as to any material fact, the
nonmoving party may not rely on mere allegations or denials in its pleading,
but must set forth specific facts showing that a genuine issue of material fact
does exist, preventing the grant of summary disposition. McCart v J Walter
Thompson, Inc. 347 Mich 109; 469 NW2d 284 (1991).

MCR 2.116(D)

In considering whether to grant summary disposition under this court rule,
the court must consider all of those materials required in MCR 2.116(G)(5) or
MCR 2.119(E)(2): oral testimony, depositions, affidavits, pleadings,

2
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admissions, or other documentary evidence. Should the court determine that
the party opposing the summary disposition motion is the party entitled to
judgment under the requirements of this court rule, then this subsection

permits the court to enter judgment in the nonmoving party’s favor.

PROCEDURAL BACKGROUND
MCR 2.116, Summary Disposition, states in relevant part:

(B)(1). A party may move for . . . judgment on all or part of a claim in
accordance with this rule. ...

(C) Grounds. The motion may be based on one or more of these
grounds, and must specify the grounds upon which it is based:

(10) Except as to the amount of damages, there is no genuine
issue as to any material fact, and the moving party is entitled to
judgment or partial judgment as a matter of law.

(G)(3) Affidavits, depositions . . . or other documentary evidence in
support of the grounds asserted in the motion are required

(a) when the grounds asserted do not appear on the face of the

pleadings,

or
(b) when judgment is sought based on sub rule (C)(10).

4

(D(1) If the pleadings show that a party is entitled to judgment as a
matter of law, or if the affidavits or other proofs show that there is no
genuine issue of material fact, the court shall render judgment without
delay.

(2) If it appears to the court that the opposing party, rather than the
moving party, is entitled to judgment, the court may render judgment
in favor of the opposing party.

(5) If the grounds asserted are based on subrule (C)(10), the court
shall give the parties an opportunity to amend their pleadings as
provided by MCR 2.118, unless the evidence then before the court
shows that amendment would not be justified.
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(J)1) If a motion under this rule is denied, or if the decision does not
dispose of the entire action or grant all the relief dsmanded, the action
must proceed to final judgment.

(2) A party aggrieved by a decision of the court entered under this

rule may:
(a) seek interlocutory leave to appeal . .
(b) claim an immediate appeal as of right if the judgment
entered by the court constitutes a final judgment . . .or
(c) proceed to final judgment and raise errors of the court
committed under this rule [ if anyl in an appeal taken from final
judgment.

ANALYSIS OF THE CASE

The parties agree that the underlying facts of this case are not in dispute. In
essence, they agree that the court should render summary disposition — but
they disagree as to in whose favor judgment should be granted. At issue in
this case is the interpretation of the terms of the Commercial General
Liabilits; Policy that Atlantic Casualty provided for Gustafson Excavating
and Septic Systems in relation to the personal injury lawsuit that Defendant
Aho filed against Defondant Gustafson.

Construing an insurance policy requires the same analysis as any other type
of contract. Rory v Continental Ins Co, 473 Mich 4567, 461; 703 NW2d 23
(20085). Construction and interpretation of an insurance contract is a
question of law for the court. Henderson v State Farm Fire & Cas Cb, 460
Mich 348; 596 NW2d 190 (1999). An insurance policy should be read and
interpreted as a whole, giving effect to each of its provisions. Fragner v
American Comm Mut Ins'Co, 199 Mich App 537; 502 NW2d 350 (1993).
Whether a contract term is ambiguous is a question of law for the court to
determine. Profit Pet v Arthur Dogswell, Ltd 603 F3d 308 (6t Circuit 2010),
cert den 129 S Ct 299, 556 US 887, 172 LEd2d 151. A contractual provision
may be ambiguous if it irreconcilably conflicts with another provision, or if it

is equally susceptible to more than one meaning. Royal Property Gp, LLC' v
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Prime Ins Syn, 267 Mich App 708, 715; 706 NW2d 426 (2005). Every word,
clause and phrase of an insurance contract must be construed in harmony, to
avoid rendering any part of the contract surplusage or nugatory. Jd.
Contracts are to be interpreted to avoid absurd or unreasonable results.

Hastings Mut Ins Co v Safety King, Inc, 286 Mich App 287; 778 NW2d 275

(2009).

Coverage
The contract in question provides the following coverage language in Section
I-Coverages, Coverage A, Bodily Injury and Propérty Damage Liability, found

at page 1 of 14 (CG 00 01 10 01):

We will pay those sums that the insured becomes legally obligated to pay as
damages because of “bodily injury” ... to which this insurance applies. We
will have the right and duty to defend the insured against any “suit” geeking
those damages. However, we will have no duty to defend the insured against
any suit seeking damages for “bodily injury” . .. to which this insurance does

not apply.

This coverage provision is subject to the exclusions in Coverage Part Ass
well as the Combination Endorsement (AGL-CO (8/09)), also a part of the

insurance contract. The Combination Endorsement contains the following

relevant language:

EXCLUSIONS/LIMITATIONS-COMBINATION ENDORSEMENT-

CONTRACTORS
This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

EXCLUSION OF INJURY TO EMPLOYEES, CONTRACTORS AND
EMPLOYEES OF CONTRACTORS

Exclusion e. Employer’s Liability of Coverage A. Bodily Injury ... Liability
(Section I-Coverages) is replaced by the following:

This insurance does not apply to:

(ii) “bodily injury” to any “contractor” for which any insured may
become liable in any capacity: . . .
This exclusion applies to all claims and “suits” by any person or organization
for damages because of “bodily injury” to which this exclusion applies
including damages for care or loss of services.

5
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As used in this endorsement, “contractor” shall include but is not limited to
any independent contractor or subcontractor of any insured, any general
contractor, any developer, any property owner, any independent contractor or

subcontractor of any general contractor, any independent contractor or
subcontractor of any developer, any independent contractor or subcontractor
of any property owner and any and all persons working for or providing
services and or materials of any kind for these persons or entities mentioned
herein. [court's underlining for emphasis]. Page 4 of 10 AGL -055 8/05.
It is this language upon which Atlantic Casualty relied to deny coverage or a
duty to defend Gustafson against the personal injury lawsuit filed by Aho.
Atlantic Casualty states, at page 8 of its brief, that it “has no duty to defend
or provide coverage for this accident because the policy excludes coverage for
bodily injury to any “contractor”, which includes the property owner by its
express terms.” In response, Defendants contend that the policy language
“any property owner” is ambiguous and alternatively, if Atlantic Casualty’s
interpretation of the language is upheld, then the insurance policy is illusory
because, by Defendants’ proffered definition of “any property owner”, no one
can qualify for bodily injury coverage and Defendant Gustafson was charged
a fee for insurance coverage but received nothing in return.
The Michigan Supreme Court provided the following guidance in determining
the issues now before the court in Heniser v Frankenmuth Mut Ins Co, 449
Mich 156, 172; 5634 NW2d 502, 510 (1995):

To determine whether an insured is entitled to insurance benefits, we
employ a two-part analysis. First, we determine if the policy provides
coverage to the insured. If it does, we then ascertain whether that
coverage is negated by an exclusion. [cite omitted] It is the insured’s
burden to establish that his claim falls within the terms of the policy.
[cite omitted] . . . Policy exclusions are based on the presumption that
the insured already has established that the policy covers the [risk] in
question. The question then becomes whether this particular [claim] is
excluded from coverage for some reason.

The policy in question provides coverage for “those sums that the insured

becomes legally obligated to pay as damages because of “bodily injury” ... to
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which this insurance applies.” “Bodily injury” is defined in section V of the
policy, page 11 of 14 CG 00 01 10 01 as:

bodily injury, sickness or disease sustained by a person, including death
resulting from any of these at any time.

The injury to Mr. Aho’s eye satisfies this definition of bodily injury, so the
first part of the Heniser analysis, establishing coverage for the claim asserted
in the Aho lawsuit, is accomplished. It must now be ascertained whether
such coverage is negated by an exclusion.

Exclusion
Atlantic Casualty relies on the following exclusion, contained at page 4 of 10,
AGL-066 8/05, AGL-CO 09/09 to deny coverage in this matter:

This insurance does not apply to:

(i) “bodily injury” to any “contractor” for which any insured may

become liable in any capacity. . .

As used in this endorsement, “contractor” shall include but is not

limited to any independent contractor or subcontractor of any insured,

any general contractor, any developer, any property owner, any
independent contractor or subcontractor of any general contractor, any
independent contractor or subcontractor of any developer, any independent
contractor or subcontractor of any property owner, and any and all persons
working for or providing services and or materials of any kind for these
persons or entities mentioned herein.

Because Defendant Aho was the property owner on whose property the
insured, Defendant Gustafson, was working when Mr. Aho was injured, the
plain language of this exclusion would seem to preclude a valid claim under
the policy.

In opposition to this position, Defendants contend that the policy language is
ambiguous and that it provides for an illusory contract — either position
requiring this court to find that Atlantic Casualty has a duty to defend and
indemnify Defendant Gustafson against any liability he may be found to have

7
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in the Ao v Gustafson matter pending in this court which arose out of Mr.
Aho’s bodily injury while Defendant Gustafson was performing contracted
services on Mr. Aho’s property

Ambiguit

Defendants contend that the exclusion seeking to prevent coverage for bodily
injury to contractors is ambiguous for two reasons: 1) the definition of
“contractor” contained in the policy exclusion conflicts with the Black’s Law
Dictionary definition and includes any property owner which is overly broad;
and 2) the phrase “any property owner” is not defined in the policy and the
Random House Webster's College Dictionary definition of these three words
would preclude coverage for anyone who owns anything (in other words,
everyone), creating ambiguity. Plaintiff contends that the language in the
exclusion is clear on its face and the policy definition is not required to match
the Black’s Law Dictionary definition. Plaintiff also contends that
Defendants’ proposed definition of “any property owner” is overbroad and the
plain meaning of the phrase, read in the context of the policy as a whole
describes Mr. Aho, as the owner of the property on which Defendant
Gustafson performed the work covered by the policy, not anyone who owns
anything.

An insurance policy must be read as a whole to harmonize and give proper
effect to its provisions. Fragner v. American Comm Mut Ins Co, 199 Mich
537; 502 NW2d 350 (1993). A court should not read ambiguities into an
insurance policy where none exist. Michigan Millers Mut Ins Co v Bronson
Plating Co, 446 Mich 558, 567:5619 NW2d 864 (1994). Words and phrases
appearing in bold print or quotations in the policy under consideration are
given special meaning within the contract. See p. 1 of 14, CG 00 01 10 01. If
a term is not defined in the policy, that does not make it ambiguous.

Henderson v State Farm Fire and Cas Co, supra.

8
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Terms used in an insurance policy that are not expressly defined are given
their commonly used meaning. Group Ins Co v. Czopek, 440 Mich 590, 596;
489 NW2d 444 (1992). A contractual provision may be ambiguous if it,
irreconcilably conflicts with another contractual provision or if it is
reasonably susceptible to more than one meaning. Royal Property Gp, LLCv
Prime Ins Syn, Inc, supra. Ambiguities in contracts should be construed
against the drafter. Royal Ins Co of America v. Orient Overseas Container
Line, Ltd. 525 F3d 409 (6t Circuit 2008) cert den 129 S Ct 229, 556 US 887,
172 Led 2d 161. Contracts are to be interpreted to avoid absurd or
unreasonable conditions and results. Hastings Mut Ins Co v Safoty King, 286
Mich App 287; 778 NW2d 275 (2009).

“Contractor”

The definition of “contractor” that Atlantic Casualty used in the coverage
exclusion under discussion is not required to match the Black’s Law
Dictionary definition cited by Defendants. Failure to do so does not make
the policy definition ambiguous. Defendants contend that including “any
property owner’ in the definition of contractor in the exclusion
“irreconcilably conflicts” with the policy’s Declarations page which provides
coverage for damages arising out of Gustafson’s excavating operations
because those services are provided for property owners. Defendant is
correct to read the exclusion provision together with the rest of the policy,
but such reading does not make the plain language of the definition of
“contractor” ambiguous. In essence, Atlantic Casualty has excluded from

bodily injury coverage under this policy those people connected with a

commercial project: the Developer, if any; the General Contractor, if any;
the property owner and all independent contractors, subcontractors,
workers, material suppliers or anyone expected to be present on a jobsite.

Those who would be covered are persons not ordinarily expected to be

9
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present (and therefore less aware of what is going on) on a jobsite such as
adjoining property owners; members of the general public; traffic on
adjoining streets, roads or highways; trespassers; invitees or licensees, to
name a few. When reading this policy as a whole, in the context of
commercial projects to which the Commercial General Liability Policy would
apply, the Court does not find that the policy was rendered ambiguous by
including the term “any property owner” in the definition of “contractor”.
Similarly, the definition of “any property owner”, when read in the context of
the Commercial General Liability Policy as a whole, applies directly to Mr.
Aho in the present circumstances, as the owner of the property upon upon
which Defendant Gustafson was performing excavation services. As such,
the Aho v Gustafson suit presently pending before this court is excluded
from coverage under the Commercial General Liability Policy at issue in this

matter,

“Any Property Owner”

As discussed somewhat above, the term “any property owner” included in the
definition of “contractor” in the bodily injury coverage exclusion presently
under review is not specifically defined in the policy. In such circumstances,
it is necessary for the court to give these words their plain and ordinary
meaning, in the context of the policy as a whole, in & manner that avoids
absurd or unreasonable results. Hastings, supra. Reading the phrase “any
property owner” together with the other categories of persons or entities
generally and reasonably found on a construction site, all of whom are
collectively defined as “contractors” in this policy, employs a concept
commonly used in statutory construction known as ejusdem generis, a latin
term meaning “of the same kind”. It is employed when a list of specific
classes of people or things is followed by general words. In such instance the

general words are not to be given their broadest interpretation, but are held

10
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to apply to the same general kind or class as those specifically listed. Black’s
Law Dictionary online. As an example, a list of automobiles, trucks, tractors,
motorcycles and other motor-powered vehicles would not include airplanes,
because the specified vehicles provided only land-based transportation. Nolo
Plain-English Law Dictionary, Cornell University Law School. This concept
is consistent with the reading of the phrase “any property owner” given by
the court, above, and would exclude the overly broad definition proposed by
Defendants, which would apply to anyone who owned anything. Defendants’
hyper-technical reading of the phrase would lead to absurd and unreasonable
conclusions that neither party would have intended when making the
contract. The court will not read absurdities into a contract to render it

ambiguous.

Illusory contract

Defendants contend that Plaintiffs interpretation of the coverage exclusion
at issue in this case causes the Commercial General Liability Policy currently
under review to be an illusory contract, which should be construed against
Plaintiff to impose a duty to defend and indemnify against the Aho v
Gustafson case also pending before this court. Defendants argue that
Plaintiff's reading of its policy makes it an agreement in which Plaintiff gives
as consideration for the premium Defendant has paid a promise that is so
insubstantial as to impose no obligation. Defendants ask this court to apply
the doctrine of illusory coverage in interpreting this policy, so that it is not
merely a fiction to the insured. They ask the court to avoid interpreting the
policy in such a way that an insured’s coverage is never triggered and the
insurer bears no risk. Defendant cites Ile v Foremost Ins Co, 493 Mich 915;
823 NW2d 426 (2012) (addressing uninsured and underinsured motorist
coverage under the no-fault act) for the point that

11
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“the Michigan Supreme Court will not declare an insurance policy “illusory”
if there is any manner in which the policy could be interpreted to provide
coverage. Id see also Lattimore-Woegand v State Farm Mutual Automobile
Ins Co, 213 WL 5692891 (ED Mich)(slip copy).” Defendants’ Brief, page 13.

In the present case, Plaintiffs policy interpretation excludes Defendant Aho's
bodily injury from coverage under the policy. While this interpretation does
not meet Defendant Gustafson’s perceived expectations of coverage, the Zle
court “expressly rejected the notion that the perceived expectations of a party
may override the clear language of a contract.” Supra. But Plaintiffs
interpretation of the coverage exclusion, which this court adopts, as well,
would cover Mr. Aho’s neighbor, as an adjoining property owner, should he or
she file a bodily injury claim against Defendant Gustafson. Should such a
case come before the court, the plain reading of the contract, in the context of
those included in the definition of “contractor”, would lead this court to
determine that a claim for bodily injury to an adjoining property owner,
(passerby, trespasser, invitee, licensee, or a traveler on an adjacent street,
road or highway) would not be excluded from coverage and Atlantic Casualty
would be obligated to defend and indemnify Defendant Gustafson against a
claim in such a scenario.

Finding that there are circumstances in which the policy could be interpreted
to provide coverage, the court finds that the Commercial General Liability
Policy between Atlantic Casualty and Defendant Gustafson is not illusory.

DECISION

It is the determination of this court that the Commercial General Liability
Policy at issue in this matter, issued by Atlantic Casualty for Gary Gustafson
d/b/a Gustafson Excavating and Sewer Systems does not provide coverage for
the claim asserted by Defendant Andrew Aho in a personal injury action he
filed against Defendant Gary Gustafson for bodily injury to Defendant Aho's

eye while Defendant Gustafson performed excavating services on Defendant

12
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Aho’s property. Coverage for this bodily injury claim was expressly excluded
from coverage because Mr. Aho, as the owner of the property on which the job
was performed, is expressly included in the definition of “contractor” as an
excluded entity for whom bodily injury coverage is not provided, by the
express terms of the contract, which this court finds to be neither ambiguous
nor illusory.

Summary disposition is granted in favor of Plaintiff Atlantic Casualty such
that a declaratory judgment of no duty to defend nor indemnify Defendant
Gustafson against the claims asserted by Defendant Aho in Ontonagon
Circuit Court Case Number 2013-000021-CZ shall enter,

Since this court did not find that the nonmoving parties were entitled to
judgment, Defendants’ counter motion for summary disposition is denied,
This decision resolves all matters presently pending before the court in this

case, making it a final order for purposes of appeal.
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STATE OF MICHIGAN

COURT OF APPEALS

ATLANTIC CASUALTY INSURANCE FOR PUBLICATION
COMPANY, May 26, 2016
9:15 am.
Plaintiff-Appellee,
v No. 325739
Ontonagon Circuit Court
GARY GUSTAFSON, LC No. 2014-000055-CK
Defendant-Appellant,
and
ANDREW AHO,

Defendant,

Before: GLEICHER, P.J., and SAWYER and M. J. KELLY, JJ.

SAWYER, J.

In this declaratory judgment action, the parties filed cross-motions for summary
disposition, with the trial court granting plaintiff’s motion and denying defendant’s motion.
Defendant Gustafson now appeals and we reverse and remand.

The facts are not in dispute. Defendant Gustafson (hereinafter “defendant”) operates a
business known as Gustafson Excavating and Septic Systems. He was hired by defendant Aho
(hereinafter “the homeowner™) to perform landscaping and drainage work around a pond on the
homeowner’s residential property. Defendant was insured under a commercial general liability
policy issued by plaintiff.

The homeowner was watching defendant’s employee clearing brush near the pond with a
brushhog. A piece of debris flew from the brushhog, striking the homeowner in the eye, causing
injury. The homeowner brought suit against defendant. Defendant contacted his insurance
agent, who assured defendant that this type 'of incident was covered by the insurance policy.
But, upon review by plaintiff, plaintiff determined that they had no duty to defend or indemnify
because the Joss came within a policy exclusion. Plaintiff then brought this action seeking
declaratory relief.
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The exclusion at issue is entitled “Exclusion of Injury to Employees, Contractors and
Employees of Contractors” and provides as follows:

This insurance does not apply to:

* K %

(ii) “bodily injury” to any “contractor” for which any insured may become
liable in any capacity:

* Kk ok

As used in this endorsement, “contractor” shall include but is not limited
to any independent contractor or subcontractor of any insured, any general
contractor, any developer, any property owner, any independent contractor or
subcontractor of any general contractor, any independent contractor or
subcontractor of any general developer, any independent contractor or
subcontractor of any property owner and any and all persons providing services or
materials of any kind for these persons or entities mentioned herein.

In short, plaintiff takes the position that, because the homeowner is “any property owner,” he
comes within the definition of “contractor” and, therefore, comes within the exclusion clause for
contractors. The trial court agreed, but we do not.

First, the relevant standard of review was summarized by our Supreme Court in Wilkie v
Auto-Owners Ins Co:!

The proper interpretation of a contract is a question of law, which this
Court reviews de novo. Archambo v Lawyers Title Ins Corp, 466 Mich 402, 408;
646 NW2d 170 (2002). The same standard applies to the question of whether an
ambiguity exists in an insurance contract. Farm Bureau Mut Ins Co v Nikkel, 460
Mich 558, 563; 596 NW2d 915 (1999). Accordingly, we examine the language in
the contract, giving it its ordinary and plain meaning if such would be apparent to
a reader of the instrument.

The interpretation of this particular insurance contract clause appears to be a question of
first impression in this state, though it has been addressed elsewhere. Defendant relies on two
cases from other jurisdictions. The first, an unpublished decision of the Connecticut Superior
Court, Turano v Pellaton,’ is the closer of the two factually. In that case, the plaintiff had hired
one of the defendants to do work in his basement. The plaintiff was injured when he fell going
down the basement stairs because of a step that had been removed and not replaced, nor was he
warned about the missing step. Our plaintiff in this case, Atlantic Casualty, also insured one of

1469 Mich 41, 47; 664 NW2d 776 (2003).
22014 Conn Super Lexis 146.
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the subcontractors in the Turano case. Atlantic Casualty denied coverage on the same basis that
it is doing so in the case at bar: that because Turano was “any property owner,” he came within
the definition of “contractor” and, therefore, the same policy exclusion at issue here applied to
exclude coverage in that case. The Connecticut court disagreed, concluding that the heading of
“Exclusion of Injury to Employees, Contractors and Employees of Contractors” limited the
language which follows to situations where the insured has employed a third party to provide
services to the insured, not to customers/property owners.’ Specifically, it noted that “this
heading seems to envision situations involving employment or, more specifically, where the
insuredd hires or employs a third party to perform services that assist the insured to perform
jobs.”

The other case is a published decision of the Seventh Circuit authored by Judge Posner,
Atlantic Casualty Ins Co v Paszko Masonry, Inc.’ The facts in Paszko are somewhat different
than in our case and, while plaintiff relied upon the same exclusionary clause in that case, a
different portion of the exclusion was at issue. In the underlying lawsuit, the injured party,
Robert Rybaltowski, brought an action against four companies, only one of whom, Paszko, was
insured by plaintiff. The other three defendants argued that they were covered as well as
additional insureds.® The various defendants worked on a construction project involving the
construction of an apartment building. Rybaltowski worked for a waterproofing company,
Raincoat Solutions, that had submitted a bid to the general contractor, Prince Contractors (one of
the defendants claiming to be an additional insured), to perform caulking work. Prince accepted
the bid, subject to its advance approval of the color of the caulk and of the competency of the
caulker. Thus, Rybaltowski was sent by Raincoat to the job site to demonstrate his skill by
caulking a few windows; Raincoat was not expected to be paid for this work. After completing
the demonstrating, but while still at the job site, a beam fell and struck Rybaltowski. It was only
afterwards that a contract was signed between Prince and Raincoat.”

Plaintiff denied coverage, relying upon the same exclusion at issue in our case, though
the focus in Paszko is on the later reference to “providing services . . . of any kind” to Prince.® In

3 Slip op at 10-11.
“1d at 10,

5718 F3d 721 (CA 7,2013). We note that plaintiff relies on an earlier, unreported case from the
Northern District of Illinois, Atlantic Casualty Ins Co v Alanis Development Corp (No. 09 C
6657, filed January 25, 2011). While the fact situation in the district court case is closer to those
in the case at bar, we place greater reliance on the more recent published decision of the Seventh
Circuit.

6 Paszko, 718 F3d at 722. The issue of whether they were additional insureds was unresolved in
the trial court and was not an issue on appeal, though the court noted that it could be an issue on
remand. Jd.

T1d at 722.
8 Id at 723.
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his opinion, Judge Posner was very critical of the language used in the contract: “The exclusion
is poorly drafted. The term ‘contractor’ is exemplified rather than clearly defined.”® The court
also noted how broad and unusual the exclusionary clause was:'

We don’t understand the attraction of an insurance policy such as
Atlantic’s that contains such a broad exclusion; a Google search suggests that the
exclusion is rare, and maybe it is confined to policies issued by Atlantic. Still,
broad as it is, the exclusion does not render coverage illusory. Nor can we say
that it can’t be as broad as Atlantic believes because then no one would buy the
policy. But we still must decide how broad it is. And resolving ambiguity as we
must against the insurer, we conclude that it is not broad enough to embrace the
accident to Rybaltowski.

This reference to whether the portion of the clause at issue in Paszko rendered the policy illusory
is interesting. The court had a few paragraphs earlier rejected such a conclusion because, even
under plaintiff’s broad reading, it would be inapplicable to passersby and others “who might be
injured at a construction site without being involved in the construction.”!' In our case, such a
conclusion could not be so easily reached. While the Paszko court could easily note any number
of persons who would not fall into the category of persons who supply services or materials, and
would be a “contractor” under plaintiff’s argument for a broad definition in that case, it is not so
easy in this case with the term “any property owner.” If viewed on its own, that term would
include virtually everyone in the world; even the poorest person at least owns the clothes on his
back, thus making him a “property owner” and, therefore, presumably a “contractor” under a
broad reading of the statute. Indeed, the trial court was able to reject the argument that the clause
renders the policy illusory only after adopting plaintiff’s more limited interpretation of “any
property owner” as meaning the owner of the property upon which the work is being performed.

Perhaps this is why plaintiff rejects the argument that “any property owner” means
literally that. Plaintiff admits that this would be an absurd interpretation. Plaintiff suggests that
the only “reasonable™ interpretation of the phrase would be that it means the owner of the real
propetty upon which the insured is performing work. While we agree that to interpret the phrase
“any property owner” to mean anyone who owns any type of property, thus encompassing
virtually the entire world (except perhaps for a newborn baby) and rendering the policy illusory,
we fail to see how it leads us to plaintiff’s more specific interpretation. But more critical at this

Id.
19 1d. at 725.

' Id. at 724. But the court does suggest that if an interpretation of an exclusion is so broad that it
would render it implausible that anyone would purchase the policy, that is reason to doubt the
interpretation. /d.
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juncture, plaintiff’s argument establishes an admission that the term is ambiguous and, therefore,
in need of interpretation; but we reject plaintiff’s proposed interpretation. '

In reaching its conclusion that the definition of “contractor” and its inclusion of the
phrase “any property owner” covers the injured party in this case, the trial court relied upon the
principle of ejusdem generis and that the common connection between the terms in the contract
is that they cover “persons or entities generally and reasonably found on a construction site . . . .”
(Tr Ct opinion, p 10.) There are problems, however, with this analysis. First, the principle of
ejusdem generis does not apply here because we are not called upon to interpret the meaning of a
general term that falls at the end of a list of specific terms. As explained in Reading Law: The
Interpretation of Legal Texts,”? the general term must follow the specific terms (of which there
must be two or more). Thus, this rule of interpretation would only apply in this context to
interpreting the last clause of the exclusion, the one which reads “any and all persons providing
services or materials of any kind for these persons or entities mentioned herein.” While that is
the clause which was at issue in Paszko, it is not at issue in this case.

The appropriate interpretative canon to employ here would be the associated-words
canon, or noscitur a sociis. This principle says that when several words “are associated in a
context suggesting that the words have something in common, they should be assigned a
permissible meaning that makes them similar. The canon especially holds that ‘words grouped
in a list should be given related meanings.” “* Undoubtedly, were the trial court to apply this
rule of interpretation, it would have reached the same conclusion that the “related meanings” are
those individuals or entities that are likely to be found on a construction site. We disagree.
Rather, we would conclude that the relationship between the categories listed in the exclusion are
those who are being compensated, or who otherwise have a commercial interest,'” for being on
the job site. Or, as the Connecticut court put it in Turano, the “language employed in the
heading is not broad enough to encompass the situation of a customer/property owner.
Accordingly, it should follow that everything that falls under this heading should reflect the
employment situation.”'® That is to say, the contractor, any subcontractors, or any vendors
supplying materials or services, or who otherwise are involved from a commercial standpoint.
This would lead to a very reasonable conclusion about the meaning and purpose of the clause: to
avoid the prospect that a commercial entity, that would (or at least should) have its own

12 1t should be noted that we are not suggesting that plaintiff could not write an exclusionary
clause that excludes the property owner upon whose real property the insured is performing
work. Rather, we merely conclude that plaintiff has not done so with the clause before us.

13 Scalia and Garner, Reading Law: The Interpretation of Legal Texts (Thomson/West, 2012),
pp 202-205,

4 Scalia, id. at 195, quoting Third Nat’l Bank in Nashville v Impact Ltd, 432 US 312, 322
(1977).

' Such as the developer of a commercial project.

16 Turano, slip op at 10-11.
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commercial liability policy from tagging onto the one issued by plaintiff to a particular
commercial customer. Indeed, Judge Posner addresses this very issue in Paszko.!” Ultimately, it
led to the court’s conclusion that the “interpretation that services are not provided until the
contractor . . . begins to do compensated work on the project” was as plausible as the
interpretation that a “contractor” is anyone in the construction business regardless whether he
was rendering a service at the time of injury.’®

Similarly, we think an interpretation that “any property owner” refers to someone, or
some entity, who is commercially involved in the work being done is at least as plausible, indeed
more so, as the interpretation that a residential homeowner falls within the category of
“contractor” merely because work is being done on the owner’s property., Of course, this
interpretation necessitates being able to identify potential members of the category of “any
property owner,” and which falls within the more general category of persons or entities that
have a commercial involvement in the project that gives rise to the injury, in order to give that
phrase meaning. But that is easily enough done. As defendant suggests, it could easily refer to
owners of equipment used in the project. For example, if in this case the brushhog were rented
rather than owned by defendant, then the injured party might have sued the rental company as
well and the exclusion would operate to prevent the rental company from seeking coverage under
the policy that plaintiff issued to defendant. Rather, the rental company could reasonably be
expected to have its own commercial liability policy to provide a defense and indemnification in
such a situation. Similarly, a “developer,” who is also listed in the definition of “contractor”
(and who may or may not also be the owner of the property upon which the work is being
performed) would be expected to carry his own commercial liability insurance (and, for that
matter, workers’ compensation insurance for any employees).

Plaintiff suggests that defendant’s argument amounts to asking this Court to interpret the
policy based upon defendant’s “reasonable expectations,” a rule of interpretation that plaintiff
argues our Supreme Court rejected in Wilkie v Auto-Owners Ins Co." But plaintiff overreaches
in its reliance on Wilkie. While it is true that Wilkie did hold “that the rule of reasonable
expectations has no application in Michigan,”®® to merely stop at that point tells only half the
story. Rather, Wilkie’’ drew a distinction between ambiguous and unambiguous contracts,
holding that the rule has no application to interpreting unambiguous contracts;

The rule of reasonable expectations clearly has no application to
unambiguous contracts. That is, one’s alleged “reasonable expectations” cannot
supersede the clear language of a contract. Therefore, if this rule has any

17 See Paszko, 718 F3d at 724.

18 1d. at 725.

19469 Mich 41, 60-63; 664 NW2d 776 (2003).
0 1d. at 63.

2 Id. at 60.
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meaning, it can only be that, if there is more than one way to reasonably interpret
a contract, i.c., the contract is ambiguous, and one of these interpretations is in
accord with the reasonable expectations of the insured, this interpretation should
prevail. However, this is saying no more than that, if a contract is ambiguous and
the parties’ intent cannot be discerned from extrinsic evidence, the contract should
be interpreted against the insurer. In other words, when its application is limited
to ambiguous contracts, the rule of reasonable expectations is just a surrogate for
the rule of construing against the drafter.

That is, in the context of interpreting ambiguous contracts, it is merely a different name for the
contra proferentem doctrine.”> Thus, Wilkie really is saying only that the rule of reasonable
expectations serves no purpose. An unambiguous contract has no need of interpretation and,
with ambiguous contracts, it is merely a different name for the contra proferentem doctrine.
Having already concluded that the provision at issue here is ambiguous, this doctrine, under
whichever name, leads us to conclude that it must be interpreted against plaintiff. That is, we
believe that the better interpretation of “any property owner,” given that it is included in a list
that otherwise only includes those that have a commercial interest (or their employees), is that it
does not include those without a commercial interest in the project, namely, in this case, the
residential homeowner. Or, as Judge Posner ultimately reasoned in Paszko, when faced with two
plausible interpretations, we must select the one that favors the insured and, therefore, the
interpretation that excludes a residential homeowner from the definition of “contractor” “thus
rules the case.””

Reversed and remanded to the trial court for entry of summary disposition in favor of
defendant. We do not retain jurisdiction. Defendant may tax costs.

/s/ David H. Sawyer
/s/ Elizabeth L. Gleicher
/s/ Michael J. Kelly

22 Id. at 61.
23 paszko, 718 F3d at 725.
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